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Collection of Litigation Tax in Appeals

QUESTIONS

1. How should the Clerk of the A ppellate Courts proceed with the collection of statelitigation
taxesin civil and criminal appeals?

2. If the Clerk of the Appellate Courts changes the method of collecting state litigation taxes
inappeds, shouldthe Clerk ingtitute the changesimmediately or should the Clerk establish atimecertain
to implement the new procedure?

3. Ispayment of thelitigation tax acondition precedent to the gppel late court’ s condderation
of an appeal in civil or criminal cases?

4, Isthe litigation tax due in appeals of cases which originate in juvenile court?
OPINIONS
1. Inmost appeals of civil cases, the Clerk of the Appellate Courtsisrequired to collect the

litigation tax from the appellant upon thefiling of the appeal. Inthose cases, if the appellant succeedson
apped and isawarded costs, the Clerk of the Appdllate Courts should collect the litigation tax from the
appellee when the Clerk collects costs and should reimburse the appellant for the tax.

In appedsof crimind caseswhere the appe lant isthe defendant, the Clerk of the Appellate Courts
is not authorized to collect alitigation tax.

Theforegoing rules gpply unlessthe gppellant isacity, acounty, or the sate of Tennessee. Incivil
and criminal cases where the appellant isacity, acounty, or the state of Tennessee, the Clerk of the
Appellate Courtsis not authorized to collect alitigation tax from the appellant. Inthose cases, the Clerk
of the Appdllate Courtsisauthorized to collect alitigation tax only if the city, county, or State prevailson
apped. Inthat event, the Clerk of the Appd late Courts should collect thelitigation tax from the appellee
upon the appellate court’s entry of ajudgment against the appellee.
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2. If the Clerk of the Appel late Courtscurrently isnot requiring appd lantsin civil casesto pay
thelitigation tax at thetimethey filetheir appeals, as soon asis practicable, the Clerk of the Appellate
Courts should change the Clerk’ smethod of collecting the litigation tax to conform to the procedure set
forth in the litigation tax statutes.

3. No. Inboth civil and crimina appedls, the collection of thelitigationtax isnot acondition
precedent to the appellate court’ s consideration of the appeal.

4, Yes Althoughthejuvenilecourt clerk isnot authorized to collect thelitigetion tax in origina
proceedingsin juvenile court where the court exercisesthe jurisdiction granted by title 37, chapter 1, the
Clerk of the Appellate Courtsisrequired to collect the litigation tax in civil appeals from juvenile court.

ANALYSIS

Y our request requires an interpretation of Tennessee srevenue laws asthey relate to the collection
of litigation taxesin appeal sto the appellate courts of thisstate. Tennessee' sgenera revenuelawslevy a
privilegetax onlitigation in al civil and criminal suitsinstituted in thisstate. See Tenn. Code Ann. §
67-4-602 (Supp. 2000). The amount of thelitigation tax varies depending on the nature of the suit, civil
or criminad, and the type of court inwhichthe suit isbrought. Seeid. Certain proceedings are exempted
from the litigation tax, including “[a]ny hearing before the Tennessee court of the judiciary” and “[a]ny
origina proceedinginajuvenilecourt, . . . when such court exercisesthejurisdiction granted by title 37,
chapter 1.” Tenn. Code Ann. 8§ 67-4-604(b) (Supp. 2000).

The statute in question, section 67-4-603, instructsthe clerks of the various courtsto collect the
litigation tax in the following manner:

Q) Upon the commencement of an original civil action, from the plaintiff,
except when such action is brought pursuant to a pauper’s oath;

2 Uponafinding of guilt, pleaof guilty, or submissiontofineinacrimina
action, from the defendant;

(©)) Uponthefilinginany civil action of an apped, or of an goped inthenature
of awrit of error or certiorari, from one court to another, from the appellant;

4 Upon judgment againgt the defendant inany origind civil action brought by
acity or county of the state of Tennessee or by the state of Tennessee, from the defendant;
or
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(5) Upon judgment or final decree against the appelleein any actionon an
appeal or on an appedl inthe nature of awrit of error or certiorari, wherethe appelantis
acity or county of the state of Tennessee or the state of Tennessee, from the appellee.

Tenn. Code Ann. 8 67-4-603(a) (1998). The statute aso providesthat “[t]he tax imposed by 8§ 67-4-602
shall be paid out of the first moneys collected in each case, and may be collected in the same manner as
costs are collected, but the tax imposed by 8§ 67-4-602 shall not be deemed to be costs.” Tenn. Code
Ann. 8§ 67-4-603(c) (1998). Thecourt clerk isresponsiblefor collecting thelitigation tax due and paying
it to the Department of Revenue. See Tenn. Code Ann. 8 67-4-605(3), (b) (1998). If the court clerk fails
to perform this responsibility, the litigation tax due “shall be a debt of the clerk,” Tenn. Code Ann.
8 67-4-605(a)(1) (1998), and the clerk “shall be liable therefor.” Tenn. Code Ann. 8 67-4-605(b)
(1998).

The foregoing statute reveal s that, in most civil appeals, the Clerk of the Appellate Courtsis
required to collect the litigation tax from the appellant when the appellant filesthe gpped. See Tenn. Code
Ann. 8§ 67-4-603(a)(3) (1998). If the appellant succeeds on apped, however, the gppdlant is entitled to
reimbursement by the appelleefor any litigation tax incurred. The statute governing the collection of costs
incivil casesprovidesthat “[a] successful plaintiff in any civil action shall be reimbursed by the defendant
for any litigation tax incurred, in the same manner asare costs.” Tenn. Code Ann. § 20-12-102 (1994).
Thisstatuterefersto“any” civil actionand not just an*origina” civil action. Compare Tenn. Code Ann.
§67-4-603(a)(1) (1998) (requiring payment of litigation tax upon commencement of “origind civil action”),
with Tenn. Code Ann. 8 67-4-603(8)(3) (1998) (requiring payment of litigation tax upon filing of appea
in“any civil action”). Under thisstatute, the successful plaintiff inany civil action, including an apped of a
civil action, isentitled to reimbursement by the unsuccessful defendant for any litigation tax incurred. See
Tenn. Code Ann. § 20-12-102 (1994). If, as appears appropriate here, the terms “plaintiff” and
“defendant” are read broadly to include plaintiffsin error, i.e. appellants, and defendantsin error, i.e.
appellees, then this statute authorizes an appellate court to award the litigation tax to the successful
appellant when the court awards costs. SeeBlack’ sLaw Dictionary 126, 507, 1309 (rev. 4th ed. 1968)
(indicating that, when used broadly, theterms* appellant” and * gppelleg’ include, respectively, plaintiffsin
error and defendantsin error). Inthat event, the Clerk of the Appellate Courtsis required to collect the
litigation tax from the unsuccessful gppellee when the Clerk collects costs from the gppellee, and then the
Clerk isrequired to pay these amounts to the successful appellant. See Tenn. Code Ann. 88 20-12-102,
20-12-141 (1994). Thisinterpretation ensuresthat the Clerk of the Appellate Courts collectsthelitigation
tax in civil casesinthe same manner asdo trid court clerks. Thisinterpretation of the cost statuteasois
consgtent with the litigation tax statute, which providesthat thelitigation tax “shal be paid out of thefirst
moneys collected in each case, and may be collected in the same manner as costs are collected,” Tenn.
Code Ann. § 67-4-603(c) (1998), and with rule 40 of the Tennessee Rules of Appellate Procedure,
governing an appel late court’ staxation of costsin acase, which isdesigned to promote the principle that
“al items of cost expended in the prosecution of aproceeding should be recoverable by the successful
party.” Tenn. R. App. P. 40(c) advisory commission comment.
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In contrast to appealsin civil actions, in appealsin criminal actions, thelitigation tax statute does
not authorize the Clerk of the Appellate Courtsto collect alitigation tax from the appellant. In crimina
actions, acourt clerk isrequired to collect alitigation tax from the defendant only “[u]pon afinding of guilt,
pleacof guilty, or submissontofine” Tenn. Code Ann. 8 67-4-603(a)(2) (1998); seealso Op. Tenn. Att'y
Gen. 84-179 (observing that litigation tax iscollectiblein criminal action only against defendant and only
upon finding of guilt, pleaof guilty, or submissontofine). Although thisprovison authorizesthe collection
of alitigation tax from the defendant upon convictionin thetria court, the statute does not authorize the
collection of alitigation tax if the defendant electsto apped the conviction. See Op. Tenn. Att'y Gen. 81-
430 (observing that 8 67-4-603(a) “clearly intendsfor acrimina case to be subjected to litigation tax only
once, not to tax appeals’).

Theforegoing andyssdescribesthe generd rulesin gppedsin civil and crimina actions; however,
an exception to these genera rules arises when the appeal isfiled by acity, a county, or the state of
Tennessee. If the appellant in any action, either civil or criminal, is acity, a county, or the state of
Tennessee, then the gppellant is not required to pay alitigation tax upon filing the gpped. See Tenn. Code
Ann. § 67-4-603(a)(5) (1998).' In those cases, the Clerk of the Appellate Courtsis not authorized to
collect alitigation tax unless the appellant prevails on appeal. Seeid. Inthat event, the Clerk of the
Appellate Courtsisrequired to collect alitigation tax from the unsuccessful appellee upon the appellate
court’ sentry of ajudgment against the appellee. Seeid. Asin other casesrequiring the post-judgment
collection of alitigationtax, the Clerk of the Appellate Courts should collect thelitigation tax in the same
manner as the Clerk collects costs. See Tenn. Code Ann. 8 67-4-603(c) (1998).

1. The statute directs the Clerk of the Appellate Courts, in appedals of civil cases, to collect
thelitigation tax from the gppellant upon thefiling of the gppeal. See Tenn. Code Ann. 8 67-4-603(a)(3)
(1998). If the appellant succeeds on appeal and is awarded costs, the Clerk of the Appellate Courts
should collect thelitigation tax from the appellee when the Clerk collects costs and should reimburse the
appellant for the tax. See Tenn. Code Ann. § 20-12-102 (1994); Tenn. Code Ann. § 67-4-603(c)
(1998); Tenn. R. App. P. 40. If the appellant |oses the appeal, the appellant remains responsible for
payment of thelitigation tax and, thus, is not entitled to rembursement for the tax at the apped’ s conclusion.

In contrast, in most appeals of criminal cases, i.e. caseswhere the defendant isthe appellant, the
statute contains no authorization for the Clerk of the Appellate Courtsto collect alitigation tax. The
defendant isrequired to pay thelitigation tax if thedefendant is convicted in thetrial court; however, the
defendant is not required to pay aseparate litigation tax if the defendant electsto appeal the conviction.
See Tenn. Code Ann. § 67-4-603(a)(2) (1998); Op. Tenn. Att'y Gen. 81-430.

*Unlikethe other provisions of section 67-4-603(a), subsection (a)(5) does not draw a distinction between civil
and criminal actions. See Tenn. Code Ann. 8§ 67-4-603(a)(5) (1998). Therule set forth in subsection (a)(5) also applies
if the appellant is a state official who has been sued in his or her official capacity, inasmuch as “[a]suit against a state
officia in hisofficial capacity isa‘suit against the state.’” Cox v. Sate, 399 SW.2d 776, 778 (Tenn. 1965). In such cases,
the appellant is not required to pay alitigation tax upon filing the appeal .
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Incivil or crimina caseswherethe gppellant isacity, acounty, or the state of Tennessee, the Clerk
of the Appdllate Courtsis not authorized to collect alitigation tax from the gppellant. See Tenn. Code Ann.
8 67-4-603(a)(5) (1998). In those cases, the Clerk of the Appellate Courts is authorized to collect a
litigation tax only if the city, county, or state prevailsonappeal. Seeid. Inthat event, the Clerk of the
Appdlate Courtsisrequired to collect thelitigation tax from the unsuccessful appellee when the gppellate
court entersajudgment againgt thegppdlee. Seeid. Thiscollectionlogicaly should occur at the sametime
the Clerk of the Appellate Court collects costsin the case. See Tenn. Code Ann. 8 67-4-603(c) (1998).

2. In many cases, the Clerk of the Appellate Courtsis neither required nor authorized to
collect alitigation tax uponthefiling of an appedl. Incrimina apped swherethe defendant isthe appe lant,
the Clerk of the Appellate Courtsis not authorized to collect any litigation tax. See Tenn. Code Ann.
8 67-4-603(a) (1998). Incriminal or civil caseswhere acity, acounty, or the state of Tennesseeisthe
appellant, the Sate or other governmental entity isnot required to pay thelitigation tax. See Tenn. Code
Ann. 8§ 67-4-603(3)(5) (1998). Inthese cases, alitigation tax isdue only if the state or other governmental
entity prevailson gppeal. Seeid. Inthat event, the Clerk of the Appellate Courtsisrequired to collect the
litigation tax from the appellee upon entry of ajudgment against the gppellee whenthe Clerk collects costs.
Seeid.; see also Tenn. Code Ann. § 67-4-603(c) (1998).

Theonly timethe Clerk of the Appellate Courtsisrequired to collect alitigation tax upon the
initiation of an gpped iswhenaparty to acivil action filesanotice of gpped, provided the appdlant isnot
acity, acounty, or the state of Tennessee. See Tenn. Code Ann. 8 67-4-603(a)(3), (5) (1998). If the
Clerk of the Appellate Courtsis not currently following this practice, the Clerk should implement this
changein the Clerk’ s method of collection as soon asis practicable.

3. Although inmost appedlsof civil actionsthe Clerk of the Appellate Courtsisrequired to
collect thelitigation tax from the gppel lant when the gppel lant filesthe apped, payment of thelitigation tax
is not necessarily a condition precedent to the appel late court’ s consideration of an appea. Asnotedin
your request, as ageneral rule, an appellant’ s payment of an gppeal bond in civil casesis acondition
precedent to the appellate court’ s consideration of the appedl. Thisrequirementiscontained in rule 6 of
the Tennessee Rulesof Appd late Procedure, which specifically authorizesthe appellate courtsto dismiss
an apped if the appellant failsto file“abond for astay that includes security for the payment of costson
appeal.” SeeTenn. R. App. P. 6 (providing that “[t]he appellate court may issue ashow cause order as
to why the appeal should not be dismissed for failuretofileabond”). Neither the appellate rules nor the
revenuelaws, however, contain asmilar provison authorizing thedismissal of an apped if the gppdlant falls
to pay thelitigation tax upon filing the appeal .> Moreover, therevenuelavs make clear that thelitigation

The cost statutes provide that “[n]o leading process shall issue from any court without security being given
by the party at whose instance the action is brought, for the successful prosecution of the party’s action, and, in case
of failure, for the payment of court costs and taxes which may be awarded against the party, unless in cases and
instances specially excepted.” Tenn. Code Ann. § 20-12-120 (Supp. 2000). This provision applies only to the “leading
process,” which in most casesisthe“summons.” See Woods v. World Truck Transfer, Inc., No. M1997-00068-COA-R3-
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tax “shall not be deemed to be costs.” Tenn. Code Ann. 8 67-4-603(c) (1998). Under these
circumstances, payment of the litigation tax does not appear to be a condition precedent to an appellate
court’s consideration of acivil appeal.

Payment of alitigation tax likewise does not congtitute acondition precedent to an gppel latecourt’s
consderation of acriminal appedl. Inmost crimina gpped s, wherethe defendant isthe gppel lant, the Clerk
of the Appellate Courts lacks the authority to collect any litigation tax. See Tenn. Code Ann.
§ 67-4-603(a) (1998); Op. Tenn. Att'y Gen. 81-430. In those criminal appeals where the Clerk is
authorized to collect thelitigation tax, i.e. casesin which the stateis both the appellant and the prevailing
party, the Clerk cannot collect thelitigationtax from the unsuccessful appellee/defendant until the gpped’s
conclusion. See Tenn. Code Ann. § 67-4-603(a)(5) (1998).

4, The Clerk of the Appellate Courtsisrequired to collect alitigation tax inappeals of civil
mattersoriginainginjuvenilecourt. Asnoted inyour request, thelitigation tax statutes specifically exempt
certain proceedingsfromtheir operation, including “[a]ny origina proceedinginajuvenilecourt, . . . when
such court exercises the jurisdiction granted by title 37, chapter 1.” Tenn. Code Ann. 8 67-4-604(b)(1)
(Supp. 2000). No such exemption exists, however, for appealsin civil mattersfrom juvenile court to the
appellate courts. See Op. Tenn. Att'y Gen. 90-75. Just asin other civil appeals, therefore, the Clerk of
the Appdlate Courtsisrequired to collect thelitigation tax upon thefiling of acivil gpped from ajuvenile
court to an appellate court. Seeid.

PAUL G. SUMMERS
Attorney General and Reporter

MICHAEL E. MOORE
Solicitor General

CV, 1999 WL 1086462, a *3 (Tenn. Ct. App. Dec. 3, 1999) (no perm. app. filed); see also Tenn. R. Civ. P. 4.01 advisory
commission comment. This provision does not preclude an appellate court from considering a party’s appeal. See Al-
Jabbar A’Lav. Department of Correction, 914 SW.2d 914, 916 (Tenn. Ct. App. 1995) (holding that petition for writ of
certiorari was not “leading process’ under § 20-12-120); Sharp v. Sharp, No. 01A01-9403-CH-00090, 1994 WL 581478,
at *2 (Tenn. Ct. App. Oct. 21, 1994), perm. app. denied (Tenn. May 1, 1995) (holding that counter-complaint was not
“leading process” under § 20-12-120).
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