STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
P.O. BOX 20207
NASHVILLE, TENNESSEE 37202

October 1, 2001
Opinion No. 01-154

Applicability of Statutory Penaltiesto Litigation Taxes

QUESTION

Arethe pendty provisonsof Tenn. Code Ann. 8§ 67-1-804 applicableto the collection of litigation
taxes?

OPINION

The pendty provisionsof subsections(b) and (c) of section 67-1-804 do not gpply to the collection
of litigation taxes because these subsections gpply only to taxpayerswho fail to both report and pay taxes
due. Although litigants are responsible for paying litigation taxes, they are not responsible for making a
return or reporting the amount of taxes due to the Commissioner of Revenue. On the other hand, the
pendty provisions of subsection (a) of the Statute, relating to delinquent taxes, and subsection (d), relating
to dishonored checks, do apply to the collection of litigationtaxes. The pendty provisionsof subsection (@)
apply not only to taxpayerswho fail to make areturn or report, but to taxpayerswho fail to timely pay
taxes shown to be due on areturn or report. The pendty provisonsof subsection (d) gpply to the payment
of any amount receivable under any law administered by the Commissioner, including the payment of
litigation taxes.

ANALYSIS

Y ou have requested an opinion on the issue of whether the pendty provisionsof Tenn. Code Ann.
§67-1-804 are gpplicableto the collection of litigation taxes. Section 67-1-804 imposesseverd different
types of penalties on unpaid taxes, including penalties based upon delinquency (Tenn. Code Ann.
§67-1-804(a)), negligence (Tenn. Code Ann. 8§ 67-1-804(b)), fraud (Tenn. Code Ann. 8 67-1-804(c)),
and dishonored checks (Tenn. Code Ann. 8§ 67-1-804(d)). As pertinent, these provisions state that

(@(1) Whenany personfailstotimely makeany return or report
or fallsto timely pay any taxes shown to be due on the return or report,
there shall beimposed against that person apendty in theamount of five
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percent (5%) of the unpaid tax amount for each thirty (30) daysor fraction
thereof that the tax remains unpaid subsequent to the ddinquency date, up
to amaximum of twenty-five percent (25%) of the unpaid amount. Where
areturn or report is delinquent, the minimum penalty shall be fifteen
dollars ($15.00), regardless of the amount of tax due or whether thereis
any tax due.

(b)(1) When any person fallsto report and pay the total amount
of taxes determined to be due by the commissioner, if such faillureis
determined by the commissioner to be dueto negligence, there shall be
imposed a penalty in the amount of ten percent (10%) of the
underpayment.

(©)(1) When any person fallsto report and pay the total amount
of taxes determined to be due by the commissioner, if such faillureis
determined by the commissioner to be due to fraud, there shall be
imposed against the taxpayer a penaty in the amount of one hundred
percent (100%) of the underpayment.

(d)(2) If any check or money order in payment of any amount
receivableunder any law administered by the commissioner isdishonored,
there shall beimposed apendty upon thetaxpayer in an amount equd to
one percent (1%) of theamount of such check; provided, that the penalty
imposed shal bein anamount equal to ten percent (10%) of the amount
of such check for each dishonored check in excess of two (2) issued by
any one (1) personwithinone (1) cdendar year. The minimum amount of
the pendty imposed under this subsection shal befifteen dollars ($15.00).
This section does not apply if the person tendered such check in good
faith and with reasonable cause to believe that it would be duly paid.

(9) The provisions of this section shall apply to all taxes
administered or collected by the commissioner, except that subsection (&)
shall not apply to the tax imposed in § 67-4-409(b).*

Tenn. Code Ann. 8 67-1-804 (Supp. 2000) (footnote added).

Section 67-4-409(b) imposes a tax on mortgages, deeds of trust, and certain other instruments prior to public
recordation of such instrumentsin the county register’s office. See Tenn. Code Ann. 8 67-4-409(b) (Supp. 2000).
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A court clerk’s duty to collect litigation taxes arises under Tenn. Code Ann. 88 67-4-601 to
67-4-606 (1998 & Supp. 2000). Section 67-4-603 instructs the clerks of the various courts to collect
litigation taxes in the following manner:

Q) Upon the commencement of an origina civil action, from
the plaintiff, except when such actionisbrought pursuant to a pauper’ s
oath;

2 Uponafindingof guilt, pleaof guilty, or submissontofine
in acriminal action, from the defendant;

3 Upon thefiling in any civil action of an appedl, or of an
appeal in the nature of awrit of error or certiorari, from one court to
another, from the appellant;

4 Upon judgment againgt the defendant in any origind civil
action brought by acity or county of the state of Tennessee or by the sate
of Tennessee, from the defendant; or

5) Upon judgment or final decree againgt the appelleeinany
action on an appeal or on an appeal in the nature of awrit of error or
certiorari, where the gppellant isacity or county of the state of Tennessee
or the state of Tennessee, from the appellee.

Tenn. Code Ann. 8 67-4-603(a) (1998).

Liability for thelitigation tax falls upon the person from whom the court clerk isrequired to collect
thetax. See Tenn. Code Ann. § 67-4-602(d) (Supp. 2000) (providing that “[€]very person, from whom
the clerks of the various courts are required to collect the tax imposed by this section, shall beligblefor the
tax imposed by thissection”). Thus, depending upon thetype of action being pursued, liability for any
litigation tax duefallsupon one of thelitigantsto the action, such asthe plaintiff, see Tenn. Code Ann. §
67-4-603(a)(1) (1998), the defendant, see Tenn. Code Ann. 8§ 67-4-603(a)(2), (a)(4) (1998), the
appellant, see Tenn. Code Ann. § 67-4-603(a)(3) (1998), or the appellee, see Tenn. Code Ann. 8
67-4-603(8)(5) (1998). If thelitigant failsto pay thelitigation tax “within forty-five (45) days of itsdue
date, it shall be considered delinquent.” Tenn. Code Ann. 8§ 67-4-206(c) (1998). The court clerk may
not waive or excuse any pendtiesimposed with regard to the litigation taxes collected by the clerk. See
Tenn. Code Ann. 8§ 67-4-206(d) (1998). Only the Commissioner of Revenue may waive these penalties
pursuant to the authority granted by Tenn. Code Ann. § 67-1-803 (1998).

Whilethelitigant isrespongblefor paying thelitigation tax, the court clerk bearsthe responsibility
for reporting any amounts due to the Commissioner of Revenue. See Tenn. Code Ann. 88 67-4-209(c),
67-4-213 (1998); see also Tenn. Code Ann. § 67-4-603(d) (1998). The court clerk has the duty “to
ascertainthenameof every person. . . liablefor the payment of any [litigation] tax” to the court clerk and
“to use every means at the [clerk’s] command to collect the tax when due,” Tenn. Code Ann.
8 67-4-210(a) (1998), including issuing adistresswarrant. See Tenn. Code Ann. 8 67-4-215(a) (1998).
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Moreover, the court clerk hasthe duty to keep acomplete record of litigation tax collectionsand to report
such collectionsto the Commissioner. See Tenn. Code Ann. 8 67-4-213(a) (1998). Thecourt clerkis
required to “ make areport each month to the commissioner, giving the name of each taxpayer, ddinquent
in the payment of the privilege tax on litigation, againgt whom an execution or disiresswarrant for such taxes
has been issued, and which execution or distresswarrant has been returned nullabona, and giving the
amount of such tax till owing.” Tenn. Code Ann. 8 67-4-213(b) (1998). If the court clerk failsto comply
withtheduty to report litigation tax collectionsand remit such coll ectionsto the Commissioner, the court
clerk may be required to forfeit all commissions on the delinquent amount. See Tenn. Code Ann.
§67-4-213(€) (1998). Such forfeitureis*in addition to the pendties provided in chapter 1, part 8,” which
includes sections 67-1-801 to 67-1-804. Id.

Because pendlties are not favored by the law, section 67-1-804' s penalty provisions“areto be
construed strictly against the State and liberally in favor of the taxpayer.” Jamesv. Huddleston, 795
S.W.2d 661, 664 (Tenn. 1990). By their terms, subsections (b) and (c) of section 67-1-804 apply only
to a person who “fails to report and pay the total amount of taxes determined to be due by the
commissioner.” Tenn. Code Ann. 8§ 67-1-804(b), (c) (Supp. 2000) (emphasis added). Thus, in order to
be subject to the statutory penalties set forth in subsections (b) and (c), a person must both fail to report
taxes due and fail to pay taxesdue. Thisinterpretation is supported by the general rule of statutory
construction that “ phrases separated by theword *and’ are usudly to be interpreted in the conjunctive.”
Sewart v. State, 33 S.W.3d 785, 792 (Tenn. 2000).

Although alitigantisresponsblefor paying thelitigation tax, thelitigant isnot responsiblefor making
any return or reporting any amounts due to the Commissioner of Revenue. Rather, any responsbility for
making such areport to the Commissioner belongsto the court clerk who collectsthelitigation tax. See
Tenn. Code Ann. 88 67-4-209(c), 67-4-213 (1998); see also Tenn. Code Ann. § 67-4-603(d) (1998).
Inasmuch asalitigant respong blefor paying thelitigation tax isnot required to both “ report and pay” the
tax, theprovisionsof subsections(b) and (c) of the pendty statute do not apply to litigantswho fail to pay
litigation taxes. See Tenn. Code Ann. 8§ 67-1-804(b), (¢) (Supp. 2000) (emphasis added).

In contrast, the penalty provisions of subsection (&) do apply to litigantswho pay litigation taxes
to the court clerk. Theprovisionsset forth in subsection (a) apply to aperson who “failsto timely make
any return or report or failsto timely pay any taxes shown to be due on thereturn or report.” Tenn. Code
Ann. 8 67-1-804(a) (Supp. 2000) (emphasis added). While “statutory phrases separated by the word
‘and’ are usualy to be interpreted in the conjunctive,” Sewart v. State, 33 SW.3d 785, 792 (Tenn.
2000), asagenera rule, the digunctive ‘or’ “separates words or phrasesin an alternate relationship,
indicating that either of the separated words or phrases may be employed without the other.” Pryor
Oldsmobile/GMC Co. v. Tennessee Motor Vehicle Comnt' n, 803 SW.2d 227, 230 (Tenn. Ct. App.
1990). Thus, unlikethe provisonsof subsections (b) and (c), the provisions of subsection (&) apply intwo
distinct Situations: (1) when aperson failsto timely make areturn or report, and (2) when aperson fails
to timely pay taxes shown to be due on areturn or report. A person need not be untimely in both reporting
and paying taxes in order to be subject to the penalty provisions of subsection (a).
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Inaccordance with theforegoing interpretation, alitigant whofailsto timely pay thelitigation tax
due is subject to the penalty provisions of subsection (a). Although the litigant is not responsible for
reporting the litigation tax due to the Commissioner, thelitigant isresponsible for paying the tax shown to
be due on the report made by the court clerk to the Commissioner. The taxpayer’ sfailureto timely pay
the litigation tax, by itself, is sufficient to invoke subsection (a)’s penalty provisions.

Thisinterpretation iscond stent with section 67-4-206, which providesthat litigation taxes not paid
within forty-five daysbecome delinquent and that only the Commissioner of Revenueisauthorized towaive
any penalties imposed on litigation taxes. See Tenn. Code Ann. 8§ 67-4-206(b), (c) (1998). This
interpretation also is cons stent with section 67-4-213(e), which indicates that the penalties provided in
section 67-1-804 apply tolitigation taxes, see Tenn. Code Ann. § 67-4-213(e) (1998), and with section
67-1-804, which indicates that its provisions “apply to al taxes administered or collected by the
commissioner, except that subsection (a) shall not apply to thetax imposed in § 67-4-409(b).” Tenn.
Code Ann. 8§ 67-1-804(g) (Supp. 2000). Theconverseof thislatter provison isthat the pendty provisons
of subsection (a) do apply to the litigation taxes imposed in sections 67-4-601 to 67-4-606.

Thisinterpretationisfurther supported by thelegidative history for section 67-1-804, which was
enacted as part of Chapter 526 of the Public Actsof 1988. See 1988 Tenn. Pub. Acts 526. The bill
summariesfor House Bill 1989 and Senate Bill 2209 indicated that the bill’ s purpose wasto establish a
“uniform formulaof penaltiesand feesfor delinquent tax payments.” House Floor Session, 95th Gen.
Assembly, 2d Reg. Sess. (Tenn. Feb. 29, 1988) (H.R. 1989 bill summary); Senate Floor Session, 95th
Gen. Assembly, 2d Reg. Sess. (Tenn. Mar. 3, 1988) (S. 2209 bill summary). Beforethe House Calendar
and Rules Committee, one of the bill’ s sponsors explained that the bill “ creates a system of uniform
penalties and feesfor delinquent tax paymentsthat’ |l make them all the same, and it’ll clear up ahodge
podge of penalties and feesthat are found in different sections of the code.” House Calendar & Rules
Comm. Meeting, 95th Gen. Assembly, Tape 1 (Tenn. Feb. 23, 1988) (statement of Rep. Rhinehart).
Similarly, in recommending passage of the bill to the House, the same sponsor stated that the proposed
legidation would “make all penalties and interest uniform on all assessments of taxes.” House Floor
Session, 95th Gen. Assembly, 2d Reg. Sess., Tape H-21 (Tenn. Feb. 29, 1988) (statement of Rep.
Rhinehart). When asked about the bill by amember of the Senate Finance, Ways and Means Committee,
the Commissioner of Revenue explained that, “[i]nthe pendty area, weattempted to pull them [the pendty
provisong] out of al these different, | believe twenty-three different, code sectionswherethey’ re scattered
throughout Title 67 and pull them into one section and simplify them greatly.” Senate Finance, Ways&
Means Comm. Meeting, Tape 2 (Tenn. Mar. 1, 1988) (statement of Comm’r Taylor).

Prior to the passage of Chapter 526 of the Public Actsof 1988, the privilegetax statutesimposed
the following penalty on delinquent litigation taxes:

3 If the privilegetax on litigation is not paid within forty-
five (45) days of its due date, the taxpayer isliable for a penalty of ten
percent (10%) of the delinquent tax.
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4 Any penalty shall be a part of and collected as the tax.

5) The commissioner of revenue may waivethe pendtiesin
this section under 8 67-1-803, but no other collector may waive or excuse
these penalties.

Tenn. Code Ann. 8 67-4-206(a) (Supp. 1987). In enacting Chapter 526, the L egidature replaced the
foregoing provisions with the following:

(© If the privilegetax on litigation is not paid within forty-
five (45) days of its due date, it shall be considered delinquent.

(d) The Commissioner of Revenue may waive under
§ 67-1-803, any pendtiesimposed with regard to the taxes provided by
this section but no other collector may waive or excuse these penalties.

Tenn. Code Ann. § 67-4-206 (1998) (as amended by 1988 Tenn. Pub. Acts. 526, § 28).

Astheforegoing legidative history demondtrates, the L egid ature eliminated the statutory penalty
that specificaly appliedto litigation taxes. See Tenn. Code Ann. § 67-4-206(3)(3) (Supp. 1987) (imposing
“pendty of ten percent (10%) of the ddinquent tax”). At the sametime, however, the Legidature replaced
this specific pendty provision with the more generd delinquency penaty provision found in subsection (@)
of section 67-1-804. See Tenn. Code Ann. § 67-1-804(a)(1) (Supp. 2000) (imposing “penalty in the
amount of five percent (5%) of the unpaid tax amount for each thirty (30) daysor fraction thereof that the
tax remains unpaid subsequent to the delinquency date, up to amaximum of twenty-five percent (25%) of
the unpaid amount”) (asamended by 1988 Tenn. Pub. Acts526, 84). The Legidaureretained provisons
edtablishing thet litigation taxes are ddinquent if not paid within forty-five days of their due date, authorizing
the Commissioner of Revenueto waive any pendtiesin accordance with section 67-1-803, and prohibiting
any other collector from waiving or excusing penalties. See Tenn. Code Ann. § 67-4-206(c), (d) (1998).

Where possible, statutes should be construed so as*“to avoid aconstruction which will placeone
satute in conflict with another, and [to] resolve any possible conflict between the satutesin favor of each
other, . . . so asto provide a harmonious operation of thelaws.” Parkridge Hosp., Inc. v. Woods, 561
SW.2d 754, 755 (Tenn. 1978). If section 67-1-804 were construed so that the general pendlty provisions
of subsection (a) did not apply to litigation taxes, then the provisions retained in section 67-4-206 would
berendered meaningless. Moreover, such aconstruction would conflict with section 67-4-213, which
indicatesthat the penalties provided in section 67-1-804 apply to litigation taxes, see Tenn. Code Ann.
8 67-4-213(e) (1998), and with section 67-1-804 itself, which indicates that, with one exception,
subsection (a) of the Satute appliesto al taxesadministered or collected by the Commissioner of Revenue.
SeeTenn. Code Ann. 8§ 67-1-804(g) (Supp. 2000). Thelawsadministered by the Commissioner include
thelitigation tax statutes. See Tenn. Code Ann. § 67-4-203 (1998). Accordingly, the pendlty provisions
of subsection (a) apply to the collection of litigation taxes.
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The pendty provisionsof subsection (d) likewiseapply tolitigantswho pay litigation taxesto the
court clerk. Subsection (d) imposes apenalty upon ataxpayer if the taxpayer pays atax with acheck or
money order that issubsequently dishonored. See Tenn. Code Ann. 8§ 67-1-804(d) (Supp. 2000). Unlike
the penatiesimposed in subsections (b) and (c), the penalty imposed in subsection (d) isnot limited to
gtuationsinwhich ataxpayer hasfailed to both report and pay taxes due to the Commissioner of Revenue.
Instead, subsection (d) broadly appliesto “any amount receivable under any law administered by the
commissioner.” Tenn. Code Ann. 8 67-1-804(d)(1) (Supp. 2000) (emphasesadded). Thus, the penaty
provisions of subsection (d) apply to the collection of litigation taxes.
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