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Same Individual Running for Office of Sheriff and Constable

QUESTIONS

1 Arethe offices of sheriff and constable incompatible under the common law?

2. a The Sheriff’ sOfficein Bradley County maintainsacivil processdivison. Aspart of the
duties of office, aconstableisrequired to serve process, for which he or shereceivesafee. Wherethe
same person servesas sheriff and constable, would the sheriff superviseacontract with himself or herself
within the meaning of Tenn. Code Ann. § 12-4-1017?

b. If s0, could a person seek election to both offices?

3. Under Tenn. Code Ann. § 2-5-101(f)(5), no candidate may qualify for and run for eection
to morethan one congtitutiona county office or any other county-wide office voted on by votersduring any
primary or generd dection. Would thisprovision prohibit the sameindividua from runningfor sheriff and
constable?

OPINIONS

1 Statutesgoverning theoffice of sheriff indicatethat asheriff isexpected to devotehisor her
entireworking timeto hisor her duties. On thisbasisaone, acourt could conclude that asheriff may not
hold any other public office. Inaddition, acourt could conclude that holding the offices of sheriff and
congtableisillega because they areincompeatible under the common law doctrine of incompatible offices.
A definitive ruling on thisissue could only be made by a court of competent jurisdiction after consdering
all the relevant facts and circumstances regarding the functions of the two positions.

2. a. A court isunlikely to conclude that the duty of a sheriff or aconstableto servecivil
processis“work” or a®contract” within the meaning of Tenn. Code Ann. 8 12-4-101(a). Further, the
statutes do not indicate that either officer controls the other’ s duty to serve civil process. Therefore,
although both the sheriff and a constable within Bradley County are required to serve civil process, an
individua holding both offices would not violate Tenn. Code Ann. § 12-4-101(a) for that reason alone.
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ThisOfficeisunaware of any other statutory responsibilities of sheriff and constable that would causean
individual who held both officesto violate Tenn. Code Ann. § 12-4-101(a).

b. Because of the answer to Question a., Question b. is moot.

3. Itisour opinion that the prohibition in Tenn. Code Ann. 8§ 2-5-101(f)(5) includes an office
likethat of constable, thejurisdiction of whichiscounty-wide, even though it isnot filled by acounty-wide
vote. Therefore, under that statute, the same individua may not run for the office of sheriff and constable
inthesameelection. Totheextent itisincons stent with thisconclusion, Op. Tenn. Atty. Gen. 80-238
(May 14, 1980) is overruled.

ANALYSIS
1 Incompatible Offices

Therequest statesthat the sameindividua has obtained petitionsto quaify to appear on the ballot
asacandidatefor the office of sheriff and the office of constable. The request includes an opinion fromthe
Division of Electionsin the Tennessee Department of State. That opinion concludesthat aperson may run
for both offices at the sametime, but may not servein both officesif the two areincompatible. Asfurther
discussed below, for anumber of reasonswe think the sameindividud is probably prohibited under Tenn.
Code Ann. § 2-5-101(f)(5) from running for both offices in the same election. Asan initial matter,
however, you have asked this Officeto examine the issue of incompatibility of the offices of sheriff and
constable.

Our Office has noted that an individual might be prohibited from holding two officesif they are
incompatible under the common law doctrine prohibiting an individua from holdingincompatible offices.
Op. Tenn. Atty. Gen. 00-159 (October 17, 2000); Sate ex rel. v. Thompson, 193 Tenn. 395, 246
SW.2d 59 (1952). The question of incompetibility depends on the circumstances of each individua case,
and the issue is whether the occupancy of both offices by the same person is detrimental to the public
interest, or whether the performance of the duties of oneinterferes with the performance of those of the
other. 67 C.J.S. Officers§ 27 a 279-80 (1978). For example, an inherent inconsstency existswhere one
office is subject to the supervision or control of the other. Sate ex rel v. Thompson, supra. In
Thompson, the Tennessee Supreme Court concluded that the offices of city manager and member of the
city council wereincompetible because the council had the authority to gppoint, remove, and supervisethe
city manager, and no statute then in effect permitted the same individual to hold these offices.

No statute specificaly prohibits asheriff from holding another public office. But Tennessee Satutes
indicatethat the office of sheriff isintended to beafull-timepostion. The sheriff isthe principd conservator
of the peace in the sheriff’s county. Tenn. Code Ann. 8 38-3-102. Section § 8-8-201 of the Code
containsan extengvelist of other duties of the sheriff. Sheriffsreceive an annud salary under Tenn. Code
Ann. 8§ 8-24-101. See Tenn. Code Ann. § 8-22-101 (county officers deprived of fees). Under Tenn.
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Code Ann. 8 8-20-101(a), asheriff, among other local officers, may employ deputies and assistants as may
be*actually necessary” to conducting the sheriff’ sofficewherethe sheriff cannot properly and efficiently
conduct the affairs and transact the business of the sheriff’s office “ by devoting such person’s entire
working timethereto. . ..” Onthisbasisalone, wethink acourt could well conclude that a sheriff may
not hold any other public office, even though no statute specifies the hours required of a constable.

Inaddition, your request notesthat the constablein Bradley County haslaw enforcement powers
whilethe sheriff isthe chief law enforcement officer in the county. We have found no Tennessee statute
that placesaconstable with law enforcement powers under the supervision or control of the sheriff inhis
or her exercise of those powers. But acourt could conclude that occupancy of both offices by the same
person is detrimental to the public interest or that performing the duties of constable, a part-time office,
interfereswith the ability of that individual to perform hisor her dutiesas sheriff. For example, many
statutes providethat aduty may be performed by the sheriff or the constable. See, eg., Tenn. Code Ann.
§29-21-111 (serving writ of habeas corpus); Tenn. Code Ann. 8 38-5-110 (serving summonsfor jurors
and subpoenas for witnesses to coroner’ sinquest); Tenn. Code Ann. 8 40-6-101 (execution of search
warrant); Tenn. Code Ann. 8 47-13-104 (citation for trustee' sfailureto settle conveyancein trust for the
benefit of creditors); Tenn. Code Ann. 8 49-6-3007 (enforcement of truancy laws); Tenn. Code Ann. 8
53-11-451 (seizure of drug trafficking property); Tenn. Code Ann. 8 57-9-115 (liquor confiscation); Tenn.
Code Ann. § 66-23-111 (execution of subpoenaon witness); Tenn. Code Ann. § 67-1-1202 (execution
of warrant for nonpayment of taxes); Tenn. Code Ann. 8§ 67-1-1203 (execution of garnishment). If the
sameindividud holdsboth offices, fewer personnel areavailableto carry out theseresponsibilities. Further,
specific factsand circumstances concerning theindividual, the performance of the respective duties, and
law enforcement within Bradley County could support the conclusion that thetwo officesareincompatible
under the common law.

Astherequest notes, a sheriff does exercise some statutory authority over aconstable. Under
Tenn. CodeAnn. 88-10-111(a), “[i]tistheduty of aconstableto execute dl processlawfully directed to
the constable, and to wait upon the court, when appointed by the county legislative body or by the
sheriff, asthecasemay be.” (Emphasisadded). In addition, both the sheriff’ s office and the constable
are authorized to serve process. Thisoverlap in respongbilities could interfere with efficient service of
process withinthe county, especialy since constables are authorized to retain feesfor service of process,
while sheriffshave been placed on sdlary. Op. Tenn. Atty. Gen. 97-043 (April 7, 1997). We havefound
no Tennessee case law, however, addressing thisissue. A definitive ruling could only be made by a court
of competent jurisdiction after considering al therelevant factsand circumstances. Further, we know of
no authority that would prevent anindividua from running for € ection to both offices merely becausethey
areincompatible under common law or because a sheriff may not hold any other public office. Op. Tenn.
Atty. Gen. U97-013 (March 5, 1997).

2. Conflict of Interest
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Y our request dso asks whether Tenn. Code Ann. § 12-4-101(a) would be violated if asheriff aso
served ascongtable. Y ou state that the Bradley County Sheriff maintainsacivil processdivison. Further,
you state that aconstableispaid for serving civil process. Tenn. Code Ann. 8§ 12-4-101(a) providesin
relevant part:

Itisunlawful for any officer, committee member, director, or other person
whose duty it is to vote for, let out, overlook, or in any manner to
superintend any work or any contract in which any municipa corporation,
county, state, development digtrict, utility district, human resource agency,
or other political subdivision created by statute shal or may beinterested,
to bedirectly interested in any such contract. “ Directly interested” means
any contract with the officia personaly or with any businessinwhichthe
officid isthesoleproprietor, apartner, or the person having the controlling
interest. “Contrallinginterest” includestheindividual with theownership
or control of thelargest number of outstanding sharesowned by any single
individual or corporation.

Whether this statute prohibits any particular arrangement depends on the facts and circumstances. This
Office has noted that these restrictions could apply where the same individual serves as aconstable and
adeputy sheriff. Op. Tenn. Atty. Gen. 99-160 (August 19, 1999). But, on their face, applicable statutes
do not reflect that, as a general matter, a sheriff controls a contract in which a constable has a direct
personal interest, or that aconstable controlsacontract in which asheriff hasadirect personal interest.
The fact that each officer is charged with the duty of providing service of process does not appear to
constitute a conflict of interest under Tenn. Code Ann. 8 12-4-101. The duty to serve processisa
gtatutory respong bility that does not appear to be“work” or a*“ contract” within the meaning of this satute.
Of course, thefact that asheriff recelvesasalary, while aconstable retainsafeefor service of process,
could interferewith the ability of anindividua holding both officesto perform the duties of each. Wethink,
however, that thisconflict is pertinent to whether the two offices areincompatible under common law, as
discussed above.

3. Running for Sheriff and Constable under Tenn. Code Ann. § 2-5-101(f)(5)

Finaly, you ask whether the office of constableis till aconstitutiona county office withinthe
meaning of Tenn. Code Ann. 8 2-5-101(f)(5). That statute provides as follows:

(5) No candidate, whether independent or represented by a political
party, may be permitted to submit and have accepted by any election
commission, morethanone (1) qualifying petition, or ctherwisequdify and
be nominated, or have such candidate's name anywhere appear on any
ballot for any dection or primary, wherein such candidate is attempting to
be quaified for and nominated or € ected to more than one (1) state office
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as described in either § 2-13-202(1), (2) or(3) or in article VI of the
Constitution of Tennessee or more than one (1) congtitutional county
office described in article VI, § 1 of the Constitution of Tennessee or
any other county-wide office, voted on by voters during any primary
or general election.

(Emphasis added). Article VI, Section 1 of the Tennessee Constitution providesin relevant part:

Thequalified voters of each county shall elect for termsof four yearsa
legidative body, acounty executive, a Sheriff, aTrustee, a Register, a
County Clerk and an Assessor of Property.

The question iswhether, under Tenn. Code Ann. 8 2-5-101(f)(5), the same person would be
prohibited from running for the office of sheriff and the office of constable.* This Office concludedin 1980
that, under this statute, the sameindividual may qualify to run asacandidate for both the office of sheriff
and constable. Op. Tenn. Atty. Gen. 80-238 (May 14, 1980).% Asthat opinion points out, the office of
congtableisno longer listed in Article V11, Section 1 of the Tennessee Condtitution. Therefore, that office
isnot a constitutional county office within the meaning of the statute.

The question remains, however, whether the office of constable falswithin the category of “any
other county-wide office, voted on by voters during any primary or general election.” The 1980 opinion
concluded that the office of constable is not a* county-wide office” within the meaning of this statute
because constables are not eected by acounty-widevote. On review, wethink thisinterpretation of the
statute isincorrect.

The 1980 opinion noted that the term “county-wide” is defined as “ extending over the whole
county,” citing Webster's Third New International Dictionary 521 (1971). This Office has continued
to cite that definition. Op. Tenn. Atty. Gen. 01-084 (May 23, 2001); Op. Tenn. Atty. Gen. 86-42
(February 24, 1986). Courts of other states have concluded that an officeis county-wide when it covers
the entire areawithin acounty. See Application of O'Hara, 42 Misc.2d 716, 248 N.Y .S.2d 535, 538

! The opinion from the Division of Elections does not specifically discuss this statute. This omission appears
to be because the Division concluded that, while the office of sheriff is a county office, the office of constable is a state
office. In support of this conclusion, the Division cites Glasgow v. Fox, 214 Tenn. 613, 383 SW.2d 9 (1964). This Office,
however, has concluded that, in light of legal developments after that case was decided, a court would probably
conclude that the office of constable isacounty office. See, e.g., Op. Tenn. Atty. Gen. 91- 70 (August 1, 1991). The 1980
opinion also reflects this assumption. See also Spurlock v. Sumner County, 42 SW.3d 75 (Tenn. 2001) (a sheriff acts
as a county official under Tennessee law).

2 The version of Op. Tenn. Atty. Gen. 80-238 (May 14, 1980) on Michie's Law on Disc does not include page
two of the same opinion in our files. That page includes a discussion of Tenn. Code Ann. § 2-5-101(f)(5). Attached to
this opinion is acopy of theversion in our files.
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(1964). ThisOffice has concluded that the jurisdiction of aconstableis county-wide. Op. Tenn. Atty.
Gen. 94-95 (August 30, 1994). Buit, asthe 1980 opinion noted, the office of constableisnot filled by a
county-widevote. Tenn. Code Ann. § 8-10-101. Thus, the 1980 opinion concluded that the office of
constable doesnot fal within the category of “any other county-wide office, voted on by voters during any
primary or general election” within the meaning of Tenn. Code Ann. 8 2-5-101(f)(5).

Onreview, wethink thisinterpretationisincorrect. Wethink the statute includes an officethe
jurisdiction of which iscounty-wide, evenif the officeisnot filled by acounty-widevote. Thisconcluson
is based on the specific language of the statute. Under Tenn. Code Ann. 8§ 2-5-101(f)(5), the same
individual may not runfor el ection“for morethan one (1) constitutional county officedescribedinarticle
VII, § 1 of the Congtitution of Tennessee or any other county-wide office, voted on by voters during any
primary or general election.” (Emphasisadded). Article VI, Section 1 of the Tennessee Constitution
describes, among other offices, membership inthe county legidative body. The conditutiond provison aso
expredy statesthat members of the county legidative body may be eected by districts within the county.
Theprohibitionin Tenn. Code Ann. § 2-5-101(f)(5), therefore, includes officerswho arethe members
of abody with county-widejurisdiction, but who are not el ected by a county-wide vote. For thisreason,
wethink acourt would conclude that the prohibition in that statute includes an officelike that of constable,
thejurisdiction of which is county-wide, even though it isnot filled by acounty-wide vote. Therefore, under
Tenn. Code Ann. § 2-5-101(f)(5) the sameindividua may not run for the office of sheriff and constable
inthesameelection. Totheextent Op. Tenn. Atty. Gen. 80-238 (May 14, 1980) isinconsistent with this
conclusion, it isoverruled.

Wenotethat this Officerecently reached adifferent conclusonwheninterpreting Tenn. Code Ann.
§5-5-102(c). Op. Tenn. Atty. Gen. 01-084 (May 23, 2001). That statute prohibits the same individual
from holding the office of county legidator and of “ county executive, sheriff, trustee, register, county clerk,
assessor of property, or any other county-wide officefilled by vote of the people or the county legidative
body.” We concluded, however, that Tenn. Code Ann. 8 5-5-102 did not prohibit the sameindividual
serving asacounty commissioner and asamember of the county highway commission becausethe latter
officeisnat filled by acounty-widevote. Thisconclusonwasbased on the specificlanguage of the Satute,
which listed only officias eected by county-wide vote as examples of officesthat a county commissioner
may not hold. By contrast, Tenn. Code Ann. § 2-5-101(f)(5), by implication, includes officers whose
jurisdiction is county-wide even if they are not elected by a county-wide vote. The different language
supports the different result.
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