STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
425 FIFTH AVENUE NORTH
NASHVILLE, TENNESSEE 37243-0489

August 20, 2002
Opinion No. 02-087

Application of State Sales Tax Rate to Goods Delivered On or After July 15, 2002

QUESTION

Whether the higher sdlestax rate may apply to a purchase of tangible persona property wherethe
property was purchased before July 15, 2002 but delivered on or after July 15, 2002.

OPINION

If the taxable event, the date of the sale of the property under Tennessee law, occurson or after
July 15, 2002, then the higher sales tax rate applies to a purchase of tangible personal property.

ANALYSIS

This Office has been asked to provide an opinion regarding the Tennessee Tax Reform Act of

2002. Theinquiry iswhether the higher salestax rate could apply to an item purchased before July 15,
2002, but delivered after July 15, 2002.

The Tennessee Tax Reform Act of 2002, Acts 2002, ch. 856 increases the Tennessee general
date sdesand usetax rate on the sale, use or lease of tangible persond property and taxable servicesfrom
6% to anew staterate of 7%. 2002 Pub. Acts, ch. 856 § 4. The effective date of Section 4 of the Act
isJuly 15, 2002. 1d. 814 (d). The new 7% state rate appliesto sales made on or after July 15, 2002.

Whether the new 7% state rate or the old 6% rate applies will depend on the specific transaction
in the context of applicable Tennessee satutes and regul ations and the terms of the contract between the
dedler and acustomer. The saestax dealersmust collect on retail salesis“at therate provided by law of
theretail sales price, as of the moment of sale, ...” Tenn. Code Ann. 8 67-6-501(c) (emphasis added).
A “sale’ of tangible persona property isdefined by statute as*“ any transfer of title or possession, or both,
exchange, barter, lease or rental, conditional, or otherwise, inany manner or by any meanswhatsoever of
tangible personal property for a consideration . . ..” Tenn. Code Ann. § 67-6-102(25)(A). See
Volunteer Val-Pak v. Celauro, 767 S.W.2d 635, 636 (Tenn. 1989) (elements of asale). If asaeis
governed by the Uniform Commercial Code one must




Page 2

consult the Code, including Tenn. Code Ann. 8§ 47-2-401. See Eusco Inc. v. Huddleston, 835 SW.2d
576, 579 (Tenn. 1992) (citing Uniform Commercia Code to determine place wheretitle transferred).

Tennessee Department of Revenue regulations may be relevant to determining the date of asale,
whichinturn will impact the gpplicable sdestax rate. For example, a“ sale whose delivery is conditiona
on payment of the amount due on the price of the sdleis not completed until the amount dueisreceived by
the seller and, therefore, not taxable until the tangible personal property or service is delivered to the
customer.” Tenn. Comp. R. & Reg. 1320- 5-1-.75.

The applicable state salestax ratewill be either the old 6% rate or the new 7% rate, depending on
the date of the taxable event. For example, if acontract explicitly provided that title to asofain stock
passes to the customer on the date of a July 13, 2002 purchase, not the date of a subsequent delivery on
July 15, 2002, then the sal e (the taxabl e event) occurred on July 13, prior to the July 15, 2002 effective
date of the new state salestax rate. The dealer must collect salestax at the state rate of 6% and collect
local tax at the gpplicablerate. On the other hand, if the contract explicitly provided thet title passesto the
customer on the date of delivery of the sofaand the sofaisdelivered on July 15, 2002, then the sdle (the
taxable event) occurred when title passed on July 15, 2002. The dealer must collect salestax at the state
rate of 7% and collect local tax at the applicable rate.

The abovetwo examplesarenot dl-inclusve. They illustrate how the new tax rate might apply to
atransaction where adealer entersinto a contact with a customer prior to July 15, 2002 but deliversthe
goods on or after July 15, 2002.
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