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I. GENERAL ProvisIons.

Rule 1. Title of Rules — Scope — Purpose and
Construction — Situations Not Covered by Rules.
— (a) TrrLe. These rules shall be known and cited as
the Tennessee Rules of Juvenile Procedure.

(b) Scopk. These rules shall govern the procedure in
juvenile court in all cases in which children are alleged
to be delinquent, unruly, dependent and neglected, or
abandoned; in all cases involving emergency temporary
care under T.C.A. § 37-1-128; in all cases to revoke the
probation of delinquent or unruly children; and in all
cases to terminate home placements under T.C.A. § 37-
1-137. The procedures employed in general sessions
court under the Tennessee Rules of Criminal Procedure
shall govern all cases in which children are alleged to
have committed juvenile traffic offenses as defined in
T.C.A. § 37-1-146 and all cases heard in juvenile court
involving child abuse prosecutions under T.C.A. §§ 37-
1-412 and 39-15-401, nonsupport of children, or con-
tributing to the delinquency or unruly behavior or
dependency and neglect of children, pursuant to T.C.A.
§§ 37-1-156 and 37-1-157. The Tennessee Rules of Civil
Procedure shall govern all cases involving the termina-
tion of parental rights, paternity cases, guardianship
and mental health commitment cases involving chil-
dren, and child custody proceedings under T.C.A.
§§ 36-6-101 et seq., 36-6-201 et seq., and 37-1-104(a)(2)
and (f); however, discovery in such cases in juvenile
court shall be governed by Rule 25 of these rules. Rule
39 shall also apply in termination of parental rights
proceedings. In a case governed by the Rules of Civil
Procedure, the rules may be suspended by the court
upon a finding supported by specific facts stated on the
record and in the final order that the interests of justice
so require. In the event that the Rules of Civil Proce-
dure are suspended, the Rules of Juvenile Procedure
shall apply. Contempt proceedings shall be conducted
pursuant to the procedures applicable in courts of
general jurisdiction.

(c) Purrose anp ConstructioN. These rules are de-
signed to implement the purposes of the juvenile court
law as expressed in Tenn. Code Ann. § 37-1-101 by
providing speedy and inexpensive procedures for the
hearing of juvenile cases that assure fairness and
equity and that protect the rights and interests of all
parties; by promoting uniformity in practice and proce-
dure; and by providing guidance to judges, magistrates,
attorneys, youth services and probation officers, and
others participating in the juvenile court.

(d) Srruarions Nor Coverep BY Rures. Where no spe-
cific procedure is prescribed by these rules, the court
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may proceed in any lawful manner, in accordance with
written local rules of court, which shall not be incon-
sistent with these rules or with any other applicable
law. [As amended by order filed December 29, 2005,
effective July 1, 2006; by order filed January 2, 2007,
effective July 1, 2007; by order filed January 13, 2012,
effective July 1, 2012; and by order filed December 18,
2012, effective July 1, 2013.]

Advisory Commission Comments. These rules are promulgated
pursuant to statutory authority granting rule-making power to the
Supreme Court. They are intended to provide a simple and practical
means of operating in juvenile court in a manner which will adequately
implement the law. To facilitate reference to the law, portions of the
juvenile courts chapter of the Tennessee Code Annotated and other
relevant law are included in an appendix to the rules.

These rules are not comprehensive. For example, they do not provide
specific procedures for proceedings for the transfer between Tennessee
and another state of children found to be delinquent, unruly or
dependent and neglected, for disposition as provided in Tenn. Code
Ann. §§ 37-1-141 — 37-1-144; nor do they deal with proceedings under
the Interstate Juvenile Compact as found at Tenn. Code Ann. §§ 37-
4-101 — 37-4-106; with proceedings under the Interstate Compact on
the Placement of Children as found at Tenn. Code Ann. §§ 37-4-201,
37-4-202; or with proceedings in which children seek to obtain judicial
consent to marriage, employment, or enlistment in the armed services.
(All of the above examples are listed in Tenn. Code Ann. §§ 37-1-103,
37-1-104 as being under the jurisdiction of the Juvenile Court.) It is
intended that these rules be applied in every instance in which they
address the procedure involved. If they do not expressly or by clear
implication relate to the procedure in question, then existing law is to
be applied. As stated in section (d) of this rule, it is also intended that
local juvenile courts adopt their own written rules, which are consis-
tent with these rules and with relevant statutory and case law, to cover
particular circumstances not presently addressed by these rules. Ex-
amples of areas which might be addressed by local rules are suggested
in the comments to these rules.

There are few specific references in these rules to child abuse cases,
because child abuse is generally brought to the attention of the juvenile
court as a ground for finding a child dependent and neglected or for
terminating parental rights. The committee suggests that where child
abuse is an issue, in addition to following the procedures required in
these rules pertaining to dependent and neglected and termination
cases, reference be made to the law contained in the relevant code
sections of the juvenile courts chapter for more particular criteria and
requirements regarding such abuse cases. See Tenn. Code Ann. §§ 37-
1-102, 37-1-129, 37-1-130, and 37-1-147. References to these code
sections are generally included where pertinent in the rules. The law
on criminal child abuse and on mandatory child abuse reporting
(including requirements on reporting both to and by the juvenile court)
is found at Tenn. Code Ann. § 37-1-401 et seq. See also § 39-15-401.

Advisory Commission Comments [2006]. Rule 1(b) is amended to
ensure that children and their families in specified domestic relations
cases pending in the Juvenile courts enjoy the same procedures, rights,
and rules as those children and families have in similar cases pending
in Circuit, Chancery, or other courts with concurrent jurisdiction.

Advisory Commission Comments [2007]. The amendment ap-
plies Rule 39 of the Rules of Juvenile Procedure to all termination
proceedings in juvenile court. The amendment clarifies that a judicial
finding must be made in order for the Rules of Civil Procedure to be
suspended and that the Rules of Juvenile Procedure shall apply in
those proceedings where such finding has been made.

Advisory Commission Comments [2012]. The 2012 amendment
substitutes the term “magistrates” for the term “referees,” consistent
with statutory changes enacted by the General Assembly.

Advisory Commission Comments [2013]. The 2013 amendment
added the statutory references to T.C.A. §§ 37-1-156 and -157 after the
phrase “or contributing to the delinquency or unruly behavior or
dependency and neglect of children” to alleviate misinterpretation of
the rule. In cases in which an adult is charged with contributing to the
delinquency or unruly behavior or dependency and neglect of a child,
the procedures employed in general sessions court under the Rules of
Criminal Procedure apply. In all cases in which children are alleged to
be delinquent, unruly, dependent and neglected, or abandoned, the
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Rules of Juvenile Procedure apply, as stated in the first sentence of
section (b).

Compiler’s Notes. The amendment of Rule 1, as promulgated and
adopted by the Supreme Court in its order dated December 29, 2005,
was ratified and approved by 2006 House Resolution 197 and Senate
Resolution 97. The order promulgating the amendment of Rule 1
provided that it take effect July 1, 2006.

For substantive requirements concerning valid court orders, see the
appendix which follows these rules.

The amendment of Rule 1 as promulgated and adopted by the
Supreme Court in its order dated January 2, 2007, was ratified and
approved by 2007 House Resolution 16 and Senate Resolution 14. The
order promulgating the 2007 amendment of Rule 1 provided that it
take effect July 1, 2007.

The amendment of Rule 1, as promulgated and adopted by the
Supreme Court in its order dated January 13, 2012, was ratified and
approved by 2012 House Resolution 191 and Senate Resolution 82. The
order promulgating the 2012 amendment of Rule 1 provided that it
take effect July 1, 2012.

The amendment of Rule 1, which added ¢ pursuant to T.C.A.
§§ 37-1-156 and 37-1-157” to the end of the second sentence in
subsection (b) and added the 2013 Advisory Commission Comments, as
promulgated and adopted by the Supreme Court in its order dated
December 18, 2012, was ratified and approved by House Resolution 34
and Senate Resolution 14. The order promulgating the amendment of
Rule 1(b) and the addition of the 2013 Advisory Commission Comments
provided that it take effect July 1, 2013.

Rule 2. Definitions. — In addition to the defini-
tions of the terms set forth in Tenn. Code Ann. § 37-1-
102, the following terms when used in these rules shall,
unless the context clearly otherwise requires, have the
meanings shown; the singular shall include the plural,
and the masculine shall include both genders unless
otherwise specified.

(1) “Attorney” means a person licensed to practice
law in the state of Tennessee, or a senior law student
permitted to appear as an attorney pursuant to and
subject to the provisions of Rule 7, Section 10.03 of the
Rules of the Tennessee Supreme Court, and shall be
construed to include the terms “legal counsel” and
“lawyer.”

(2) “Clerk” means the clerk who serves the juvenile
court.

(3) “Community-based program” means a program
providing nonresidential or residential treatment to a
child in or near the community where the child’s family
lives. A community-based program may include special-
ized foster care, family counseling, shelter care, and
other appropriate treatment.

(4) “Complaint” means an informal oral or written
statement requesting the court to exercise its
jurisdiction.

(5) “Domicile” means the place of residence of a
parent, guardian, or legal custodian.

(6) “Guardian of the person” means a person ap-
pointed by the court to exercise parental powers and
duties in addition to those incident to the day to day
care of a child as defined and described under “legal
custodian.” Every child is entitled to a guardian of the
person, natural or appointive, as contemplated by
Tenn. Code Ann., title 34, chapter 2, part 1. Ordinarily
a guardian of the person has the right to care, custody,
and control of the child. In cases, however, where legal
custody is vested in another individual or agency, those
rights would be exercised by the legal custodian, and
the guardian of the person would retain power to make
major decisions concerning the child’s welfare, such as
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consent to marriage, enlistment in the armed forces,
and major surgery. A guardian of the person has the
right and duty to represent the child in some legal
actions before the court, and to reasonable visitation,
subject to such limitations as the court may order, just
as in the case of a parent.

(7) “Guardian ad litem” is a lawyer appointed by the
court to protect the rights and interests of a child
during the pendency of a proceeding involving the child
and to advocate for the best interests of the child. In a
dependency, neglect or abuse case the guardian ad
litem must also ensure that the child’s concerns and
preferences are effectively advocated, pursuant to Ten-
nessee Supreme Court Rule 40.

(8) “Intake” means a process consisting of:

(i) the screening of cases in which children have
been taken into custody and have been brought to a
detention facility, to determine whether detention is
warranted under the law; and

(i1) the screening of complaints received by the juve-
nile court, to determine whether the court has jurisdic-
tion and what action if any should be taken in regard to
the complaint.

(9) “Intake officer” means a person employed or
otherwise designated by the juvenile court judge to
perform any of the functions of intake.

(10) “Legal custodian” means a person or agency to
whom legal custody of a child has been given by court
order. A legal custodian has the right to physical
custody of the child; the right to determine the nature
of the care and treatment of the child, including ordi-
nary medical care; and the right and duty to provide for
the care, protection, training, education, and physical,
mental, and moral welfare of the child. Such rights and
duties are, however, subject to the conditions and
limitations of the order granting legal custody and to
the remaining rights and duties of the child’s parent(s).

(10.1) “Magistrate” means a person meeting the
qualifications and serving the functions set forth in
Tenn. Code Ann. § 37-1-107.

(11) “Nonjudicial days” means Saturdays, Sundays,
and legal holidays. Nonjudicial days begin at 4:30 p.m.
on the day preceding a weekend or holiday, and end at
8:00 a.m. on the day after a weekend or holiday.

(12) “Parent” means a natural or adoptive parent
whose parental rights have not been terminated.

(13) “Petition” means a verified written statement
by which the formal process of the juvenile court is
begun.

(14) “Probation officer” means a person who per-
forms the duties set forth in Tenn. Code Ann. § 37-1-
105, particularly those of supervising and assisting
children placed on probation or in the person’s protec-
tive supervision or care by order of the court or other
authority of law, whether such person is employed by
the Department of Children’s Services or so designated
by the juvenile court.

(15) “Prosecuting attorney” means the district attor-
ney general or city or county attorney, or any attorney
requested by the court or retained by the petitioner to
present the evidence in support of the petition and
otherwise to conduct the proceedings on behalf of the
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state.

(16) “Record” means the minutes of all the proceed-
ings of the juvenile court, including all official court
documents and any papers filed in the proceedings.
“Record” shall be construed to include a transcript of
the proceedings where one is available.

(17) [Reserved.]

(18) “Respondent” means:

(i) In a proceeding on a petition alleging delinquent
or unruly conduct, the child who is alleged to be
delinquent or unruly;

(i) In a proceeding on a petition alleging a child to be
dependent and neglected, the parent, guardian, or legal
custodian who allegedly neglected the child; and

(iii) In any other proceeding, the person who is
summoned to appear before the court as a party, with
the right to respond to the allegations of the petition.

(19) “Violation of probation” means the failure to
comply with the terms of probation established by the
court.

(20) “Violation of the terms of home placement”
means the failure to comply with the terms of home
placement or other aftercare established when a child
who has been committed to the custody of the Depart-
ment of Children’s Services pursuant to Tenn. Code
Ann. § 37-1-137 is placed in the home of a parent or
guardian under the continuing supervision of the De-
partment of Children’s Services or in a foster home
contracted for by the Department of Children’s Services
where such home has three or less foster children in
residence.

(21) “Youth services officer” means a person fulfilling
the functions stated in Tenn. Code Ann. § 37-1-106.
[Amended by order filed January 2, 2007, effective July
1, 2007; and by order filed January 13, 2012, effective
July 1, 2012.]

Advisory Commission Comments. Regarding the terms “youth
services officer,” “intake officer,” and “probation officer,” there has been
confusion concerning the overlapping functions of these three positions.
The committee has attempted, within the parameters of the law, to
clarify the functions in the above definitions. However, it recognizes
that in many cases one person will fulfill multiple functions, whatever
the job title. While this may be unavoidable in some situations, the
committee intends that there be limitations on such multiple function-
ing where it creates a legal conflict of interest. For example, the
committee considers that it would not be proper for any employee of the
court to make an investigation, interrogate witnesses, take statements
or otherwise prepare a case for the purpose of prosecuting a petition
before the employee’s own court. This does not preclude preliminary
investigations for the purpose of intake screening or preparing predis-
position reports and social histories as provided in these rules, nor does
it preclude testifying before the court on such predisposition reports
and social histories. Further, this does not mean that a probation officer
should not initiate proceedings to revoke the probation of a child in the
officer’s charge.

While subsection (18)(ii) of Rule 2 does not require it, the committee
suggests that in dependent and neglected cases where there is only one
custodial parent, the absent parent be notified wherever practicable.

Advisory Commission Comments [2007]. The amendment clari-
fies that a guardian ad litem in juvenile court must be an attorney. This
definition is consistent with the definition of a guardian ad litem
pursuant to Tennessee Supreme Court Rule 40 in child abuse, neglect
and dependency cases and Tenn. Code Ann. § 34-1-107 in guardianship
cases.

Advisory Commission Comments [2012]. The 2012 amendments
are housekeeping measures that substitute Department of Children’s
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Services” for “Department of Correction” and “magistrate” for “referee,”
consistent with statutory changes enacted by the General Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

The amendment of this rule, as promulgated and adopted by the
Supreme Court in its order dated January 13, 2012, was ratified and
approved by 2012 House Resolution 191 and Senate Resolution 82. The
order promulgating the 2012 amendment of this rule provided that it
take effect July 1, 2012.

Rule 3. Venue. — Venue shall be as provided in
Tenn. Code Ann. § 37-1-111 and in Rule 18 of the
Tennessee Rules of Criminal Procedure.

Rule 4. Magistrates. — (a) Hrearings Brrore
Magcistrares. The judge may direct that any case or class
of cases of which the juvenile court has jurisdiction
shall be heard in the first instance by the magistrate.
Such cases shall be conducted in the same manner
provided for the hearing of cases by the court except as
otherwise specified herein. The magistrate in the con-
duct of the proceedings shall have the powers of a trial
judge, and shall have the same authority as the judge
to issue any and all process. Upon the conclusion of the
hearing in each case, the magistrate shall transmit to
the judge all papers relating to the case, together with
the magistrate’s written findings and
recommendations.

(b) ReviEw oF MaGISTRATE’'S AcTiONS. Any hearing by a
magistrate on any preliminary matter shall be final
and not reviewable by the judge of the juvenile court,
except on the court’s own motion. The setting of bond in
detention hearings and any matter that is a final
adjudication of a child shall not be construed to be
preliminary matters under this section and are review-
able by the judge of the juvenile court upon request or
upon the court’s own motion, except as provided in
section (c)(1) below.

(¢) REQUEST FOR REHEARING BEFORE JUDGE.

(1) Any party may, within five judicial days of the
transmittal to the judge of the written findings and
recommendations of the magistrate, file a request with
the court for a hearing by the judge of the juvenile
court. The judge may, on his or her own motion, order a
rehearing of any matter heard before a magistrate, and
shall allow a hearing if a request for such hearing is
filed as herein prescribed. However, there shall be no
rehearing in any delinquent or unruly case in which the
petition is dismissed by the referee after a hearing on
the merits.

(2) Each party shall be informed at the hearing
before the magistrate of the right to a rehearing before
the juvenile court judge, of the time limits within which
a request for a rehearing must be perfected, and of the
manner in which to perfect such request.

(3) Unless the judge orders otherwise, the recom-
mendations of the magistrate shall be the decree of the
court pending a rehearing.

(d) ConrirMATION OF MAGISTRATE'S FINDINGS — AND
RecommENDATIONS. In case no hearing before the judge is
requested, or when the right to a hearing is waived, the
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findings and recommendations of the magistrate be-
come the decree of the court when confirmed by an
order of the judge. The final order of the court shall, in
any event, be proof of such confirmation, and also of the
fact that the matter was duly referred to the
magistrate. [As amended by order entered January 31,
1984, effective July 1, 1984; and by order filed January
13, 2012, effective July 1, 2012.]

Advisory Commission Comments. This rule is adapted from
those provisions of Tenn. Code Ann. § 37-1-107 which are procedural in
nature.

It should be noted that a waiver of the right to a rehearing before the
judge (either by express waiver or by failure to request rehearing
within five days of the hearing before the referee) does not constitute a
waiver of the right to appeal to circuit court under Tenn. Code Ann.
§ 37-1-159. Indeed, in certain cases it may be advisable to waive
rehearing before the juvenile court judge and proceed directly to appeal
de novo to circuit court. See State v. York, 615 S.W.2d 154 (Tenn. 1981).
Once the juvenile court judge confirms the referee’s findings and
recommendations, such findings and recommendations become the
order of the juvenile court, from which the appeal to the circuit court is
taken. It is at the point of confirmation by the juvenile court judge that
the time for such appeal begins to run.

Regarding the last sentence in section (c)(1) of the rule, the consti-
tutional prohibition against being placed twice in jeopardy for the same
offense applies to juvenile court proceedings as well as adult proceed-
ings. Breed v. Jones, 421 U.S. 519 (1975); State v. Jackson, 503 S.W.2d
185 (Tenn. 1973). Jeopardy in delinquent and unruly proceedings
attaches with the swearing in of the first witness in an adjudicatory
hearing, whether that hearing is before the judge or the referee. While
the child whose case has been heard by a referee has a right to a
rehearing before the juvenile court judge and a right to a de novo
appeal of the order of the juvenile court judge to the circuit court, the
state has no such right to a rehearing or de novo appeal. State v.
Jackson, supra. Therefore a dismissal of the petition following a full
adjudicatory hearing before the referee must be confirmed by the
juvenile court judge and is not subject to a rehearing or de novo appeal.

The state may appeal an order or judgment entered by the referee,
the substantive effect of which results in the dismissal of a petition
without a full hearing on the merits. The state may also appeal an
order granting or refusing to revoke probation. For further insight on
this issue, see Rule 3 of the Tennessee Rules of Appellate Procedure.

Advisory Commission Comments [2012]. The 2012 amendment
substitutes the terms “magistrate” or “magistrates” for the terms
“referee” or “referees,” consistent with statutory changes enacted by
the General Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 13, 2012,
was ratified and approved by 2012 House Resolution 191 and Senate
Resolution 82. The order promulgating the 2012 amendment of this
rule provided that it take effect July 1, 2012.

II. PREHEARING PROCEDURES.

Rule 5. Custody — When Child May Be Taken
into Custody — Procedures upon Taking Child
into Custody — Rights of Child. — (a) GrRouNDS FOR
Takine CHiLD INTO Custopy. A child may be taken into
custody according to the provisions of Tenn. Code Ann.
§ 37-1-113.

(b) Grounps For DETENTION OR SHELTER CARE. When a
child is taken into custody the child shall not be
detained but shall be released to the child’s custodian
or some other suitable adult within a reasonable time,

(1) Unless the court has lawfully ordered the child to
be detained pursuant to procedures set forth in these
rules; or

(2) Unless detention or shelter care is sought pursu-
ant to the grounds set forth in Tenn. Code Ann.
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§ 37-1-114.

The person to whom a child is released may be
required to sign a written promise to produce the child
when ordered by the court.

(c) DEeTENTION OF DELINQUENT AND UNRULY CHILDREN.

(1) ApmissioN oF DELINQUENT Oor UNrury CHILD TO DE-
TENTION Facmuiry. If a child alleged to be delinquent or
unruly is not released, the child shall within a reason-
able time be taken to the juvenile court or to a deten-
tion facility designated by court order in accordance
with Tenn. Code Ann. § 37-1-116, where as a condition
to the child’s admission thereto, the person presenting
the child shall complete a written complaint, which
shall include the reason(s) the child was taken into
custody, the reason(s) the detention or shelter care is
requested, the nature of the conduct charged, and the
efforts made to notify an appropriate adult custodian.
This complaint shall be delivered with the child to the
supervisor of the detention facility.

(2) Nortrrication oF CourT OF PRESENCE OF CHILD AT
DEerEnTION FACILITY. When a child has been delivered to a
detention facility, the supervisor of the detention facil-
ity shall immediately notify the court or its designated
representative of the presence of the child at the facility
and shall as soon thereafter as possible provide to the
court or its representative a copy of the complaint
regarding the child.

(3) REQUIREMENTS FOR DETENTION IN JAILs. If the deten-
tion facility designated by the court is also a facility for
the detention of adults, no detention of a child shall
take place unless the court so orders in accordance with
Tenn. Code Ann. § 37-1-116, after determining that
public safety and protection reasonably require deten-
tion of the child. Any such detention of a child shall be
in a room separate and removed from those for adults.

(4) Rerease 1o Apurr Custonian. If the only reason for
the holding of a child is the unavailability of a parent,
guardian, legal custodian, or suitable adult relative
and if, prior to any detention or shelter care hearing, a
parent, guardian, legal custodian, or suitable adult
relative requests the release of the child and under-
takes to assume responsibility for any court appear-
ance which may thereafter be required of the child, the
detention or shelter care facility shall forthwith release
the child into the custody of such adult.

(5) Nortrricarions To CuiLb. When a child is brought to
the court or placed in detention, a youth services officer
or other person designated by the juvenile court judge
to serve as an intake officer for the juvenile court shall
within a reasonable time inform the child of:

(1) The reason for the detention;

(i) The right to a detention hearing as provided
under these rules and an explanation that a decision
will be made at the detention hearing whether the child
will remain in detention or be released pending any
future court appearance;

(iii) The right to an attorney;

(iv) That if the child is unable to hire an attorney
and if the child’s parents, guardian or legal custodian
have not provided or do not provide an attorney, one
can be provided at no charge to the child;

(v) That the child is not required to say anything and
that anything the child says may be used against the
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child;

(vi) If the child’s attorney, parent, guardian, or legal
custodian is not present, that the child has a right to
communicate with them, and that, if necessary, reason-
able means will be provided to do so; and

(vii) The child’s rights during detention as set forth
in Rule 7.

(6) Notrricarions To Parents. When a child is de-
tained, the child’s parents, guardian, or legal custodian
shall be notified of the detention as soon as possible.
They shall also be informed of the child’s rights as set
forth in section (c)(5) above.

(7) PreLimiNarY InvEsTiGATION; RELEASE. The person
designated by the court shall make a preliminary
investigation as required by Tenn. Code Ann. § 37-1-
117. If after the preliminary investigation no reason
appears to warrant detention under Tenn. Code Ann.
§ 37-1-114, the child shall be released to the person
having lawful custody or to a responsible person, orga-
nization, or agency approved by the court. Before such
release, the person to whom the child is released may
be required to promise in writing to produce the child
before the court at a time specified by the court.

(8) Fminc or Perition WHEN CHILD DETAINED. If a child
alleged to be delinquent or unruly is not released
according to the provisions of this rule, a petition shall
be promptly filed with the court.

(d) ProcEDURES IN DEPENDENT AND NEGLECTED AND ABUSE
CasEs.

(1) Grounps For EMERGENCY REMOVAL BY COURT ORDER.
The juvenile court may, without formal hearing, order
that a child be removed from the custody of the child’s
parent, guardian, or legal custodian, pending further
investigation and hearing, when the court finds that
there is probable cause to believe that the conditions
specified in Tenn. Code Ann. § 37-1-114 exist and that
the child is in need of the immediate protection of the
court. However, any such findings and order shall be
based upon a sworn petition or sworn testimony con-
taining specific factual allegations.

(2) Grounps For EmerRGENCY REmovar WitHOUT COURT
OrpER. Pursuant to Tenn. Code Ann. § 37-1-113, a law
enforcement officer, a social worker of the Department
of Children’s Services, or a duly authorized officer of the
court may take a child into custody without a court
order, if that person has reasonable grounds to believe
that the conditions specified in Tenn. Code Ann. § 37-
1-114 exist.

(3) Procepures upoN TakiNG CHILD INTO CusTopy; NoTICE
RequireMmENTS. When a child is taken into custody upon
an allegation that the child is dependent and neglected
or abused, the person taking the child into custody
shall bring the child before the court or deliver the child
to a shelter care facility designated by the court or to a
medical facility if the child is believed to suffer from a
serious physical condition or illness which requires
prompt treatment. The person shall give notice thereof,
together with a reason for taking the child into custody,
to the parents, guardian, or other custodian and to the
court. Notice shall also immediately be given to the
Department of Children’s Services. As soon as practi-
cable, notice shall also be given to the parents, guard-
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ian, or other custodian, and to the child if fourteen (14)
years of age or older or if also alleged to be delinquent
or unruly, of their right to a preliminary hearing as
provided in Tenn. Code Ann. § 37-1-117 and Rule 16 of
these rules; of the time, date, and place of the hearing;
and of the factual circumstances necessitating the
removal.

(4) Fmune or Perition WHEN CHILD IN Custopy. If the
child is taken into custody prior to the filing of a
petition, a petition shall be filed as soon as practicable
but in no event later than two (2) days after the child is
taken into custody excluding nonjudicial days.

(5) AurerNATIVES TO ORDERING EMERGENCY REmMovAL. In
cases in which application is made for an order of
emergency removal, the court may, as an alternative to
emergency removal, authorize a representative of the
Department of Children’s Services to remain in the
child’s home with the child until a parent, guardian,
legal custodian, or adult relative of the child enters the
home and expresses a willingness and apparent ability
to resume permanent charge of the child, or in the case
of a relative, to assume charge of the child until a
parent or legal guardian enters the home and expresses
such willingness and apparent ability. [As amended by
order entered January 31, 1984, effective July 1, 1984;
and by order filed January 13, 2012, effective July 1,
2012.]

Advisory Commission Comments. It is suggested by the commit-
tee that each local juvenile court develop its own written guidelines and
criteria for the detention and shelter care of children in accordance
with the law and with these rules. The intake officer should properly
consider such guidelines and criteria in making the investigations
required in section (c¢)(7) of this rule, and in making decisions whether
to detain particular children. The intake officer may be a youth services
officer or other employee of the court, or someone else designated by the
court to serve as an intake officer for detention screening; for example,
an employee of the sheriff’'s office may act as intake officer when no
court employee is available. The committee urges that youth services
officers perform these functions, but realizes that in some counties this
will be difficult to achieve on a consistent basis.

In regard to the preliminary investigation required by section (c)(7)
of the rule, the following procedures are suggested as a proper basis for
such investigations, to be supplemented by other procedures within the
law which may be appropriate to particular cases. The intake officer
may:

1. Interview or otherwise seek information from the complainant,
victim and any witnesses to the alleged offense;

2. Examine court records and the records of law enforcement agen-
cies; and

3. Conduct interviews with the subject of the complaint and that
child’s family, guardian, or legal custodian. These interviews must be
voluntary, and the child (or parent, guardian, or custodian in depen-
dent and neglected cases) has the right to an attorney and to remain
silent. At the beginning of such interviews the intake officer should
explain the nature of the complaint and the purpose, procedures, and
possible consequences of the detention screening process.

The term “shelter care facility” in section (d) of this rule should be
construed to include a foster home or other home or facility approved by
the court, as stated in Tenn. Code Ann. § 37-1-116. Both in regard to
the detaining of allegedly dependent and neglected children in “shelter
care facilities” (Tenn. Code Ann. § 37-1-116) prohibits the detention of
such children in any facility “intended or used for the detention of
adults charged with criminal offenses or of children alleged to be
delinquent” and in regard to the detaining of allegedly delinquent and
unruly children in “detention facilities,” the committee recommends
that, wherever possible, community-based alternatives to institutions
should be used. This preference is in keeping with the prohibition in
Tenn. Code Ann. § 37-1-114 against any detention or shelter care of
children unless “there is no less drastic alternative to removal of the
child from the custody of the child’s parent, guardian or legal custodian
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available which would reasonably and adequately protect the child’s
health or safety or prevent the child’s removal from the jurisdiction of
the court pending a hearing.”

Advisory Commission Comments [2012]. The 2012 amendments
to paragraphs (d)(2), (3) and (5) substitute the term “Department of
Children’s Services” for the term “Department of Human Services,”
consistent with statutory changes enacted by the General Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 13, 2012,
was ratified and approved by 2012 House Resolution 191 and Senate
Resolution 82. The order promulgating the 2012 amendment of this
rule provided that it take effect July 1, 2012.

Rule 6. Time Limits for Detention Hearings. —
(a) DeLinqQuENT Casks. In the case of a child alleged to be
delinquent, a detention hearing shall be held no later
than seventy-two (72) hours after the child is placed in
detention to determine whether his or her detention is
required. In computing the seventy-two (72) hours
limitation for purposes of such detention hearing, non-
judicial days are excluded, but in no event shall the
hearing be held later than eighty-four (84) hours after
the child is placed in detention.

(b) Unrury Casgs. In the case of a child alleged to be
unruly, a detention hearing shall be held no later than
twenty-four (24) hours after the child is placed in
detention. A child alleged to be unruly shall not be
detained for more than twenty-four (24) hours unless
there has been a detention hearing and a judicial
determination that there is probable cause to believe
the child has violated a valid court order, and in no
event shall such a child be detained for more than
seventy-two (72) hours after the child is placed in
detention prior to an adjudicatory hearing. In comput-
ing the twenty-four (24) hours limitation for purposes
of such detention hearing, nonjudicial days are ex-
cluded, but in no event shall the hearing be held later
than seventy-two (72) hours after the child is placed in
detention. In computing the seventy-two (72) hours
limitation for purposes of such adjudicatory hearing,
nonjudicial days are excluded, but in no event shall the
hearing be held later than eighty-four (84) hours after
the child is placed in detention. Nothing herein shall
prohibit the court from ordering the placement of
children in shelter care where appropriate, and such
placement shall not be considered detention within the
meaning of this section. [As amended by order entered
January 31, 1984, effective July 1, 1984; and by order
filed January 2, 2007, effective July 1, 2007.]

Advisory Commission Comments. Rule 6 is taken from T.C.A.
§§ 37-214(b) [see § 37-1-114] and 37-217 [now § 37-1-117]. Because
legislation to amend T.C.A. § 37-217(b)(1) was under consideration at
the time of the rules’ introduction, the portion of that section which
states that “if a juvenile is detained as provided in § 37-214, between
the hours of twelve o’clock a.m. (12:00) and nine o’clock a.m. (9:00) on
a Friday, a detention hearing shall be held no later than eighty-four
(84) hours after the child is placed in detention pursuant to § 37-214”
was omitted from section (a) of Rule 6. Reference should be made to
T.C.A. § 37-217 [now § 37-1-117] for the current law on the issue of
time limits for detention hearings in delinquent cases.

The reference in subsection (b) of the rule to “valid court orders” is
taken from Tenn. Code Ann. § 37-1-114 as amended by Public Chapter
882, enacted in 1982 specifically to put Tennessee in compliance with
the federal Juvenile Justice and Delinquency Prevention (JJDP) Act,
found at 42 U.S.C.A. 5601 — 5751. (Chapter 882, often referred to as
Tennessee’s “deinstitutionalization legislation,” also amended Tenn.
Code Ann. §§ 37-1-117 and 37-1-132.) The Office of Juvenile Justice
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and Delinquency Prevention in August of 1982 issued final regulations
to implement that portion of the Act which deals with the detention and
institutionalization of status offenders (unruly children). These regu-
lations, which are found at 28 C.F.R. § 31.303(f)(3), set forth the legal
requirements for the issuing of “valid court orders,” the violation of
which by unruly children may, in certain circumstances, authorize
juvenile courts to detain and/or commit such children to the Depart-
ment of Correction. See the appendix to these rules for the text of the
regulations.

Advisory Commission Comments [2007]. The 2007 Amendment
clarifies time computation for detention of delinquent and unruly
children. The 2007 Amendment also eliminates prior subsection (c),
which pertained to dependent and neglected cases, as duplicative of
Tenn. R. Juv. P. 16(a).

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 7. Rights During Detention. —
(a) Visrration, TeLEPHONE CaLLs, Mam. When a child is
confined to a detention facility, unless the court specifi-
cally directs otherwise due to involvement in the case
or other appropriate reason, parents, guardian, or
custodians shall be allowed daily visitation unless
provided otherwise by local rule. Attorneys may visit
children whom they represent, and members of the
clergy may visit at the request of children or their
parents or guardians. A child shall have such access to
a telephone and the mails as the court may prescribe
considering the circumstances of the case.

(b) Visiting Hours. The court may regulate visiting
hours, or the person in charge of the detention facility
may prescribe visiting hours and conditions with the
approval of the court.

(¢) PunisuMEeNT. Neither detention attendants nor any
other person shall administer corporal punishment to a
child in detention.

(d) IntERrROGATION. Intimidative or coercive methods
shall never be used in questioning children. If feasible,
a parent or guardian should be present during ques-
tioning. In any event, no child having been placed in
and present in a detention facility shall be interrogated
concerning an alleged violation of law unless the child
intelligently waives in writing the right to remain
silent.

(e) IntErviEws. Unauthorized persons shall not be
allowed to interview a child in detention and desig-
nated court personnel may interview such children
only concerning social data.

Advisory Commission Comments. Rule 7 refers only to secure
detention facilities, not to nonsecure shelter care and other facilities;
however, similar rules would not necessarily be inappropriate for such
facilities.

Rule 8. Initiation of Cases. — (a) ComPLAINT. Any
person or agency having knowledge of the facts may file
a complaint with the juvenile court or an officer desig-
nated by the court alleging facts to indicate that a child
is delinquent, unruly, or dependent and neglected. The
court representative accepting the complaint shall note
thereon the date and time of filing.

(b) JuveniLe Summons. In delinquent and unruly mat-
ters, the complaint may be in the form of a juvenile
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summons issued by a law enforcement officer or other
person authorized by the court. Such summons shall be
on a form prescribed or approved by the court.

(¢) PreLviNary INquiry. Upon receipt of a complaint, a
designated intake court officer shall conduct a prelimi-
nary inquiry to determine whether the facts alleged
establish that the matter is within the jurisdiction of
the court and whether the best interests of the child or
of the public require that further court action be taken.
However, all complaints alleging that a child is depen-
dent and neglected or abused shall be referred to the
Department of Children’s Services.

(d) Oprions ar InTAKE. If the preliminary inquiry indi-
cates that there are facts sufficient to establish the
jurisdiction of the court over the child and that court
action is appropriate under Rule 12, the designated
court officer shall make informal adjustment or accept
the filing of a petition, as the facts and circumstances
require.

(e) Procepure upon Firing PeriTion. Upon the filing of
a petition, the case shall be set for hearing in accor-
dance with local rules and procedures for the setting of
cases. A copy of the petition in all cases alleging a
delinquent offense which would be a felony if commit-
ted by an adult may be sent to the District Attorney
General.

(f) Trarric OrrENsES. In cases of alleged traffic viola-
tions by children, the issuance of a traffic ticket or
citation shall be sufficient to invoke the jurisdiction of
the court. [As amended by order filed January 13, 2012,
effective July 1, 2012.]

Advisory Commission Comments. It is the responsibility of the
person making a complaint to the juvenile court to furnish the
designated court intake officer with information sufficient to establish
the court’s jurisdiction over the matter and to support the charges
against the child. In addition, the designated court officer is required by
this rule to conduct an investigation, or “preliminary inquiry,” in order
to obtain information necessary for making intake decisions. In the
course of this investigation, the designated court officer should proceed
substantially as provided in the comment to Rule 5, regarding deten-
tion screening investigations. At the beginning of the interview with
the child and the child’s family, guardian, or legal custodian, the
designated court officer should explain the nature of the complaint; the
purpose, procedures, and possible outcomes of the intake process; and
that the child has the right to remain silent, to have an attorney, and
to have an attorney appointed for the child if the child cannot afford to
hire one.

In making decisions whether to dismiss, informally adjust, or file
petitions in delinquent cases, it is desirable that, wherever practicable,
the designated court officer consult with the district attorney general
on questions concerning jurisdiction and legal sufficiency of evidence.
While the committee recognizes that in many areas of the state, time
constraints will not allow the district attorney to become intimately
involved in the intake process, it encourages such involvement in
regard to these legal questions, for the purpose of assuring that
complaints which are not legally sufficient are screened out of the
intake or court process at the outset. Such involvement represents the
trend in juvenile court intake across the nation. At a minimum, the
district attorney may want to be involved to the extent of electing to
prosecute very serious cases for the state or to initiate transfer
proceedings in such cases, and may choose for this purpose to arrange
to be sent copies of all petitions filed in cases involving offenses which
would be felonies if committed by adults.

The committee recommends that juvenile courts develop local rules
and guidelines regarding which types of cases should be informally
adjusted, in which one’s petitions should be filed whether or not
informal adjustment subsequently occurs, and in which one’s notifica-
tion should be given to the district attorney general whether or not a
petition is filed. Such rules and guidelines should serve to foster



9 PREHEARING PROCEDURES.

productive communication and coordination between the juvenile court
and the office of the district attorney general, and should also promote
consistency and fairness in the intake decision-making process. Any
such rules or guidelines should be formulated with a view towards
implementing the purposes of these rules as stated throughout, and as
stated specifically, regarding intake, at subsections (a)(1) — (4) of Rule
12.

Advisory Commission Comments [2012]. The 2012 amendment
to paragraph (c) substitutes the term “Department of Children’s
Services” for the term “Department of Human Services,” consistent
with statutory changes enacted by the General Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 13, 2012,
was ratified and approved by 2012 House Resolution 191 and Senate
Resolution 82. The order promulgating the 2012 amendment of this
rule provided that it take effect July 1, 2012.

Rule 9. Petitions. — The petition shall be verified
and may be on information and belief. It shall set forth
in plain and concise language with particularity the
factual and other allegations relied upon in asserting
that the respondent is within the juvenile court’s juris-
diction, including:

(1) The name, residence address, and date of birth of
the child if known;

(2) The names and residence addresses, if known to
the petitioner, of the parents, guardian or custodian of
the child and of the child’s spouse, if any;

(3) The approximate date, manner and place of the
acts alleged as the basis of the court’s jurisdiction;

(4) Whether the petition alleges delinquent, unruly,
dependent and neglected, or other category of
jurisdiction;

(5) A statement that it is in the best interest of the
child and the public that the proceeding be brought
and, if delinquent or unruly conduct is alleged, that the
child is in need of treatment or rehabilitation; and

(6) A statement whether the child is in custody and
if so, the place of detention and the time the child was
taken into custody.

Rule 10. Summons. — (a) GENERAL Provisions. Af-
ter the petition has been filed the court shall fix a time
for a hearing thereon. The court shall direct the issu-
ance of summons to the parents, guardian or other
custodian, a guardian ad litem, and any other persons
as appear to the court to be proper or necessary parties
to the proceeding, requiring them to appear before the
court at the time fixed to answer the allegations of the
petition. The summons shall also be directed to the
child if the child is fourteen (14) or more years of age or
is alleged to be a delinquent or unruly child. A copy of
the petition shall accompany the summons unless the
summons is served by publication in which case the
published summons shall indicate the general nature
of the allegations and where a copy of the petition can
be obtained.

(b) OrpER TO APPEAR AND BrING CHILD TO HEARING. The
court may indorse upon the summons an order direct-
ing the parents, guardian or other custodian of the
child to appear personally at the hearing and directing
the person having the physical custody or control of the
child to bring the child to the hearing.

(¢) SERVICE OF SUMMONS.

(1) If a party to be served with a summons is within
this state and can be found, the summons shall be

Rule 11

served upon the party personally at least three (3) days
before the hearing. If the party is within this state and
cannot be found, but the party’s address is known or
can with reasonable diligence be ascertained, the sum-
mons may be served upon the party by mailing a copy
by registered or certified mail at least five (5) days
before the hearing. If the party is without this state but
can be found or the party’s address ascertained, service
of the summons may be made either by delivering a
copy to the party personally or by mailing a copy to the
party by registered or certified mail at least five (5)
days before the hearing.

(2) If after reasonable effort the party cannot be
found or the party’s post office address ascertained,
whether the party is within or without this state, the
court may order service of the summons upon the party
by publication in accordance with Tenn. Code Ann.
§§ 21-1-203 and 21-1-204(a) and (b). The hearing shall
not be earlier than five (5) days after the date of the last
publication.

(3) Service of the summons may be made by any
suitable person under the direction of the court.

(4) The court may authorize the payment of the costs
of service and of necessary travel expenses incurred by
persons summoned or otherwise required to appear at
the hearing, as provided by law.

(5) Service of a summons upon a party in a foreign
country shall be pursuant to the Tennessee Rules of
Civil Procedure Rule 4A — Service Upon Defendant In
A Foreign Country.

(d) WAIVER oF SERVICE. A party other than a child may
waive service of summons by written stipulation or
voluntary appearance. A child may waive service of
summons in accordance with Rule 30(d) of these rules.
[Amended by order filed January 2, 2007, effective July
1, 2007.]

Advisory Commission Comments. Rule 10 is taken from Tenn.
Code Ann. §§ 37-1-121, 37-1-123, and 37-1-150.

Advisory Commission Comments [2007]. Prior to the 2007
amendment, Rule 10 did not address service upon a party in a foreign
country. The 2007 amendment adds section (c)(5) to state that service
upon a party in a foreign country will be pursuant to Rule 4A of the
Rules of Civil Procedure.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 11. Orders for the Attachment of Chil-
dren. — Orders for the attachment of children shall
only issue for extraordinary matters and under the
following circumstances:

(a) FarLure 1o AppEAR. When a child fails to appear at
a hearing or conference to which the child has been
properly summoned or personally notified to appear,
the magistrate or judge may issue an order of attach-
ment; or

(b) REQUIREMENTS FOR IsSUANCE oF ORrDERS IN OTHER
Cases. Where an order of attachment is sought to be
issued in any other case, the following requirements
must be met:

(1) The judge or magistrate must determine, from
the juvenile court petition and the affidavit and/or
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sworn testimony presented, that there is probable
cause to believe that an offense has been committed
and that the child committed it or, in the case of a child
alleged to be dependent and neglected, that the child is
in need of the immediate protection of the court. In
making this probable cause determination, the judge or
magistrate shall be governed by the following:

(i) The statement of a person requesting an order of
attachment must be reduced to writing and made upon
oath;

(i1) The written affidavit must provide sufficient fac-
tual information to support an independent judgment
that probable cause exists for the issuance of the order
of attachment; and

(iii) If hearsay evidence is relied upon, the basis for
the credibility of both the informant and the infor-
mant’s information must also appear in the affidavit.

(2) Pursuant to Tenn. Code Ann. § 37-1-121, the
judge or magistrate must also find that:

(i) The conduct, condition or surroundings of the
child are endangering the child’s health or welfare or
that of others; or

(i) The child may abscond or be removed from the
jurisdiction of the court; or

(iii) Service of a summons would be ineffectual or the
parties are evading service.

(3) If the judge or magistrate determines that both
requirements (1) and (2) above have been satisfied,
then he or she may order that the child be taken into
custody immediately and brought before the court in
accordance with Rule 5. [Amended by order filed Janu-
ary 13, 2012, effective July 1, 2012.]

Advisory Commission Comments. The same restrictions that
apply to issuance of an arrest order in adult proceedings generally
apply to the issuance of attachments in juvenile court proceedings. See
Tenn. Code Ann. § 37-1-113. Ordinarily, proceedings in juvenile court
will be initiated and conducted pursuant to the issuance of a petition
and summons rather than the issuance of attachment. Attachments
should be used only when necessary to further the goals and purposes
of the Juvenile Court Act.

As only attachments of children are addressed in this rule, reference
to Tenn. Code Ann. § 37-1-122, regarding attachments of parents,
guardians, and other persons having custody of children under juvenile
court jurisdiction, was omitted from the rule. That code section should
be consulted for guidance in regard to such action.

Advisory Commission Comments [2012]. The 2012 amendment
substitutes the term “magistrate” for the term “referee,” consistent
with statutory changes enacted by the General Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 13, 2012,
was ratified and approved by 2012 House Resolution 191 and Senate
Resolution 82. The order promulgating the 2012 amendment of this
rule provided that it take effect July 1, 2012.

Rule 12. Intake in Delinquent and Unruly
Cases. — (a) Purprosks. The juvenile court intake pro-
gram shall be designed to do all of the following:

(1) To provide for resolution of complaints and peti-
tions at intake by excluding or diverting from the
juvenile process at its inception:

(i) Those matters over which the juvenile court has
no jurisdiction;

(i1) Those matters in which there appears to be
insufficient evidence to support the petition; and

(iii)) Those matters in which sufficient evidence may
exist to bring a child within the jurisdiction of the
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juvenile court but which are not serious enough to
require official action under the juvenile court law or
which may be suitably referred to a nonjudicial agency
available in the community;

(2) To provide for a program of informal supervision
of the child in those cases where the child is within the
jurisdiction of the juvenile court and official interven-
tion short of formal adjudication seems desirable;

(3) To provide for the screening of cases for detention
as provided in Rule 5; and

(4) To provide for the commencement of proceedings
in the juvenile court by the filing of a petition only when
necessary for the welfare of the child or the safety and
protection of the public.

(b) InrorMAL ApsusTMENT. If there is sufficient evi-
dence to bring the child within the jurisdiction of the
court, and following advisement of rights to the child
and the child’s parent, guardian, or legal custodian,
including the right to an attorney at this and all other
stages of the proceeding, upon recommendation of the
designated court officer the matter may be held open
and the designated court officer may attempt, with the
consent of the child and the child’s parent, guardian, or
legal custodian, to make satisfactory informal adjust-
ment as provided in Rule 14.

(¢) Intake Duries. In addition to the duties otherwise
provided by law, the designated court officer at the
initial interview shall have the following duties in
delinquent cases and cases in which an unruly child is
alleged to have violated a valid court order:

(1) The officer shall immediately advise the child of
the following rights:

(i) That the child has a right to an attorney;

(i1) That if the child is unable to hire an attorney and
if the child’s parent, guardian or legal custodian has
not provided an attorney, one can be provided at no
charge to the child;

(iii) That the child is not required to say anything
and that anything the child says may be used against
him or her; and

(iv) Ifthe child’s parent, guardian, legal custodian or
attorney is not present, that the child has a right to
communicate with them and that, if necessary, reason-
able means will be provided to do so.

(2) Unless the child waives the right to an attorney
as hereinafter provided, when the child advises the
designated court officer that the child cannot afford an
attorney and the child’s parent, guardian or legal
custodian refuses to provide an attorney, the desig-
nated court officer shall request that an attorney be
promptly appointed by the court.

(3) Ifthe child indicates that he or she has or is able
to retain an attorney, or if the parents or guardians
indicate that they will provide an attorney, the desig-
nated court officer shall note the name of the attorney,
if known, in the record of the child.

Advisory Commission Comments. There is obviously room for
local discretion in regard to the specific duties and functions, within the
boundaries of the law and these rules, of youth services officers and
other designated court intake officers. See, however, the comments to
Rules 2, 5, 8, 19, and 21 on this issue. Depending upon the number of
youth services officers or other persons available in a county to perform
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the intake function, it may be advisable to develop local rules to govern
the scope of the duties and functions of youth services officers in
general, and of persons designated to act as intake officers in particu-
lar.

See Rule 30(i) regarding the assessment of the cost of attorney’s fees
against parents who are not indigent.

Rule 13. Intake in Dependent and Neglected
and Abuse Cases. — (a) REFERRAL TO DEPARTMENT OF
CuiLprenN’s Services. When a complaint or petition is
filed in the juvenile court alleging a child to be depen-
dent and neglected and/or abused, the court shall
promptly refer the case to the Department of Children’s
Services to investigate the social conditions of the child
and to report the findings to the court to aid the court
in its disposition of the child.

(b) RerERRAL TO LicENSED CHILD-PLacING AceNcy. If the
child who is the subject of the complaint or petition is in
the custody of a licensed child-placing agency, or if the
complaint or petition is filed by a licensed child-placing
agency, the referral may be made to such agency in
addition to the Department of Children’s Services.

(c) InrorMAL ApsusTMENT. The designated court officer
may make informal adjustment in cases alleging de-
pendency and neglect as is provided by Tenn. Code Ann.
§ 37-1-110, upon court approval. Such informal adjust-
ment shall be made under comparable conditions and
procedures as are set forth in Rule 14. [Amended by
order filed January 13, 2012, effective July 1, 2012.]

Advisory Commission Comments. Because of the intimate in-
volvement in, and primary responsibility for, the types of cases covered
by this rule on the part of the Department of Children’s Services, the
committee deemed it inappropriate to draft a more specific rule on this
subject. Regarding the informal adjustment of these cases, it should be
noted that no such action should be undertaken without consultation
with the Department of Children’s Services. See, in this regard,
subsection (a)(4) of Rule 14, which suggests that the attitude of any
affected agencies be taken into account in deciding whether to infor-
mally adjust any case.

Advisory Commission Comments [2012]. The 2012 amendment
substitutes the term “Department of Children’s Services” for the term
“Department of Human Services” in both the text of the rule and in the
original Advisory Commission Comment, consistent with statutory
changes enacted by the General Assembly.

Compiler’s Notes. The amendment of this rule and the original
Advisory Commission Comments, as promulgated and adopted by the
Supreme Court in its order dated January 13, 2012, was ratified and
approved by 2012 House Resolution 191 and Senate Resolution 82. The
order promulgating the 2012 amendment of this rule provided that it
take effect July 1, 2012.

Rule 14. Informal Adjustment in Delinquent
and Unruly Cases. — (a) CRITERIA FOR INFORMAL
ApjusTMENT. Subject to court approval, on a case-by-case
basis, and in accordance with local rules, if after
investigation in a delinquent or unruly case, the desig-
nated court officer concludes that a child is within the
jurisdiction of the juvenile court, the officer may under-
take to remedy the situation by giving counsel and
advice to the parties with a view to an informal
adjustment of the case. Such counsel shall not continue
for more than three months unless extended by the
court pursuant to Tenn. Code Ann. § 37-1-110. In
determining whether informal adjustment should be
undertaken, the designated court officer may consider:

(1) Whether the child has had a problem in the
home, school or community which indicates that some
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supervision would be desirable;

(2) Whether the child and the parent, guardian or
legal custodian seem able to resolve the matter with
the assistance of the designated court officer or other
court staff, and without formal juvenile court action;

(3) Whether further observation or evaluation by the
designated court officer is needed before a decision can
be reached;

(4) The attitude of the child, the parent, guardian, or
legal custodian, and/or any other affected persons or
agencies;

(5) The age, maturity and mental condition of the
child,;

(6) The prior history or record, if any, of the child,

(7) The recommendation, if any, of the referring
party or agency;

(8) Any other circumstances which indicate that
informal adjustment would be consistent with the
welfare and safety of the child and the protection of the
public.

(b) Nortick To ParTIES.

(1) When the designated court officer determines
that informal adjustment is appropriate, the officer
shall notify the child and the child’s parent, guardian
or legal custodian, by letter, telephone or otherwise, to
attend a conference at a designated date, time, and
place.

(2) At the time the notice to attend the conference is
made, the child and his or her parent, guardian or legal
custodian shall be informed that they may be repre-
sented by an attorney at the conference.

(c) InrorRMAL ADJUSTMENT CONFERENCE.

(1) If the child and the child’s parent, guardian or
legal custodian appear at the informal adjustment
conference without an attorney, the designated court
officer shall at the commencement of the conference
inform them of their right to an attorney and the right
of the child to decline to discuss the allegations of the
petition or complaint. After being so informed, if either
the child or the child’s parent, guardian or legal custo-
dian indicates a desire to be represented by an attor-
ney, the designated court officer shall adjourn the
conference to afford them an opportunity to hire an
attorney, or shall provide a court-appointed attorney
for any child who is unable to afford an attorney or
whose parents refuse to hire an attorney against the
wishes of the child.

(2) The designated court officer shall inform the
child and the child’s custodian:

(i) That information has been received concerning
the child which appears to establish the jurisdiction of
the juvenile court to act under the Juvenile Code;

(i) That the officer intends to discuss with them: (A)
recommendations for action or conduct in the interests
of the child to correct the conditions of behavior or
environment which may exist; (B) continuing confer-
ences and contacts with the child and the child’s
parent, guardian or legal custodian by the designated
court officer or other authorized persons; and (C) the
child’s general behavior, the home and school environ-
ment, and other factors bearing upon the proposed
informal adjustment;
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(ii1)) That during the informal adjustment process no
further formal proceedings will occur on the present
allegation(s);

(iv) That the informal adjustment process is volun-
tary with the child and the child’s parent, guardian or
legal custodian, and that they may withdraw from
informal adjustment at any time;

(v) That for purposes of the informal adjustment, the
jurisdiction of the court and the allegations of fact in
the complaint or petition are and will be assumed to be
true, but that the designated court officer will not make
a finding of fact, nor will any information obtained or
divulged or the fact of an attempted informal adjust-
ment be used as evidence in the event of a court
hearing, nor does the agreement to an informal adjust-
ment necessarily constitute an admission of the alleged
facts;

(vi) That if the child or the child’s parent, guardian
or legal custodian denies that the juvenile court has
jurisdiction to act under the Juvenile Code, or wishes
the facts to be determined by the court at a hearing, no
further effort will be made to arrive at informal adjust-
ment and the case will be set for a hearing;

(vii) That the designated court officer may terminate
the effort at informal adjustment at any time and
thereupon may request dismissal of the case without
further proceedings;

(viii) That the designated court officer may file a
petition or proceed on a previously filed petition in the
juvenile court if the child has not followed the condi-
tions and requirements recommended at the informal
adjustment conference or has withdrawn therefrom,;
and

(ix) That if the child successfully completes the in-
formal adjustment program recommended by the des-
ignated court officer, no petition will be filed on the
charges which are the subject matter of the complaint
forming the basis for the informal adjustment or, if a
petition has been filed, the matter shall be dismissed
with prejudice.

(3) Following the initial conference, subsequent con-
ferences may be scheduled by the designated court
officer during the informal adjustment process.

(d) TERMINATION OF INFORMAL ADJUSTMENT.

(1) The designated court officer may terminate the
informal adjustment process and request dismissal of
the case without further proceedings if the child suc-
cessfully completes the recommended informal adjust-
ment program or if other sufficient reasons exist for
dismissal.

(2) The designated court officer may terminate the
informal adjustment and file a petition in the juvenile
court if at any time the child or the child’s parent,
guardian or legal custodian:

(i) Declines to participate further in the informal
adjustment process;

(i1) Denies the jurisdiction of the court to act under
the Juvenile Code;

(iii) Expresses a desire that the facts be determined
by the court;

(iv) Fails without reasonable excuse to attend sched-
uled conferences; or
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(v) Fails to comply with the terms of the informal
adjustment program.

(3) The informal adjustment process shall not con-
tinue beyond a period of three months from its com-
mencement unless extended by the court for an addi-
tional period not to exceed six months by an order
entered prior to the expiration of the original three-
month period.

(4) Upon termination of the informal adjustment
process, the designated court officer shall notify the
child and the child’s parent, guardian or legal custo-
dian thereof and report such action to the court. Such
notification shall include the basis for the termination.

(5) When a matter is informally adjusted, such dis-
position precludes any confinement of the child on that
matter during the period of the informal adjustment.

Advisory Commission Comments. The intent of Rule 14 is to
allow local courts flexibility in how they handle informal adjustment,
but also to spell out those basic procedures which must take place in
every case in which informal adjustment is undertaken to assure that
informal adjustment is voluntary, as required in Tenn. Code Ann.
§ 37-1-110. Over and above these mandated procedures, local courts
may adopt local rules and procedures which may address such issues as
whether informal adjustment is to be handled on a case by case basis
and what programs may be used in the informal adjustment of cases. It
should further be noted that, although attitude may be a factor under
section (a)(4) to consider in determining whether to undertake informal
adjustment, it should not be the sole basis for denying informal
adjustment.

Rule 15. Detention Hearings in Delinquent
and Unruly Cases. — (a) ExpPLANATION OF PETITION AND
ProceepINGs. At the beginning of the detention hearing,
the court shall inform the parties as to the nature of the
complaint, the purpose of the detention hearing, the
possible consequences of the court’s disposition in that
and/or subsequent proceedings, and their legal rights,
including:

(1) The right to remain silent, and that anything the
child says may be used against the child in the pending
or any other proceeding;

(2) The right to an attorney, court-appointed if
indigent;

(3) The right to confront and to cross-examine the
persons who prepared any police reports, probation
reports or other documents submitted, as well as any
witness examined by the court during the detention
proceedings;

(4) The right to confront and to cross-examine at any
subsequent hearings any witness that may be called to
testify against the child at those hearings;

(5) The right to use the process of the court to compel
the attendance of witnesses on the child’s behalf; and

(6) The right to present to the court whatever rel-
evant evidence the child or the parent, guardian or
legal custodian, or their counsel, desires to present.

(b) EvipeEnce, FinpiNgs, AND OrpeR. In conducting a
detention hearing, the court may consider reliable
hearsay, and upon determining: (1) that there is prob-
able cause to believe that the child committed the
offense charged; (2) that it is in the best interest of the
child and the public that the child be detained pending
a hearing on the petition; (3) that the child’s detention
is warranted or required by law as provided in Tenn.
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Code Ann. § 37-1-114; and (4) that the immediate
welfare of the child and/or the protection of the com-
munity so requires, the court shall enter a detention
order.

(¢) RerLEask or CaiLp. If the court does not make all of
the findings set forth in the preceding section, the court
shall either order the child discharged forthwith from
detention or, in the discretion of the court, release the
child to a parent, guardian, legal custodian, or adult
relative, with or without bond, pending further pro-
ceedings.

Advisory Commission Comments. In unruly cases potentially
involving violation of valid court orders, the court should refer to and
observe the requirements of the valid court order regulations found in
the appendix to these rules.

Rule 16. Preliminary Hearings in Dependent,
Neglected and Abuse Cases. — (a) REQUIREMENT OF A
PreLiMiNARY HEARING. If pursuant to Rule 5 an alleged
dependent, neglected or abused child is removed from
the custody of such child’s parent, guardian or legal
custodian prior to a hearing on the petition and is not
returned to the child’s said parent, guardian or legal
custodian, a preliminary hearing shall be held no later
than seventy-two (72) hours after the child’s removal to
determine whether such child’s removal is required
under T.C.A. § 37-1-114. In computing the seventy-two
(72) hours limitation for purposes of such preliminary
hearing, nonjudicial days are excluded, but in no event
shall the hearing be held later than eighty-four (84)
hours after the child is removed from the custody of
such child’s parent, guardian or legal custodian. The
evidence at this hearing may include reliable hearsay.

(b) Warver or PrerLiMiNary HeArING. The provisions of
subsection (a) may be waived by an express and know-
ing waiver by the parties to an action, including the
parents, guardian or legal custodian and the child or
guardian ad litem for the child. Any such waiver may
be revoked at any time, at which time a preliminary
hearing shall be held within seventy-two (72) hours of
the revocation of the waiver; the seventy-two (72) hours
limitation shall be computed as in subsection (a).

(¢) DisposiTion AT PRELIMINARY HEARING. At the conclu-
sion of the preliminary hearing, the court shall return
the child to the person from whose custody the child
was removed unless the court determines that the
child’s removal is required under T.C.A. § 37-1-114. If
the court determines at the hearing that the child’s
removal is required under T.C.A. § 37-1-114, the court
may order that the child be placed in the custody of a
suitable person, persons, or agency, as specified in
T.C.A. § 37-1-116(d). If the court returns the child to
the person from whose custody the child was removed,
the court may enter an interim or preliminary order
setting forth conditions of the return designed to pro-
tect the rights and interests of the child and the parties
pending further hearing.

(d) RenearRING oN Arrmavit. If the child is not re-
turned, and if a parent, guardian or custodian had not
been notified of the preliminary hearing, did not appear
or waive appearance at this hearing, and files an
affidavit showing these facts, the court shall rehear the
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matter within seventy-two (72) hours of the filing of the
affidavit, computed as in subsection (a), and order such
child’s return unless it appears from the hearing that
the child’s detention or shelter care is warranted or
required under T.C.A. § 37-1-114. [Amended by order
filed January 2, 2007, effective July 1, 2007.]

Advisory Commission Comments [2007]. The amendment clari-
fies time computation for convening a preliminary hearing and is also
intended to eliminate differing interpretations of the phrase “3 days”,
as utilized in T.C.A. § 37-1-117. The amendment also conforms to the
provisions of T.C.A. § 37-1-117, including the addition of subsection (d),
which was formerly omitted from the rule.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 17. Time Limits on Scheduling Adjudica-
tory Hearings. — (a) Tmve Limits, GENERALLY. All cases
in which a child is detained or in custody shall be
scheduled for adjudication within thirty (30) days of the
date the child is taken into custody. All other cases shall
initially be scheduled for adjudication within thirty
(30) days of the date of filing if such early scheduling
appears to the court to be entirely reasonable and
possible considering the circumstances of the case,
including but not limited to whether the whereabouts
of a necessary party is known and whether publication
is necessary. In any event, every case shall be sched-
uled to be heard within ninety (90) days.

(b) Contmvuances. Upon good cause being shown, any
case may be continued to a date certain as the court
may direct.

(¢) VaLip Courr Orper Cases. Cases of children in
detention alleged to be unruly and in violation of a
valid court order shall be adjudicated within seventy-
two (72) hours exclusive of nonjudicial days of the time
detained. [Amended by order filed January 2, 2007,
effective July 1, 2007.]

Advisory Commission Comments. The varying time limits in
these rules for children in custody or detention and children not in
custody indicate the committee’s strong intent that cases involving
children in custody, and especially in secure detention, be given priority
on the docket. Of course, all hearings should be scheduled and held as
speedily as possible in the interest of providing timely treatment for
children who are found under these rules and the code to require it, and
in the interest of allowing children whose cases are eventually dis-
missed to get on with their lives. The committee recognizes the fact
that a child’s perception of time is quite different from that of an adult,
with shorter periods of time being felt as being much extended, so that
it is important that whatever action is taken be taken expeditiously,
within the limits of practicability.

There are instances, however, where it will be quite appropriate to
allow for a relatively longer period of time prior to disposition, in
particular, for the child to prove to the court that a less restrictive
disposition may be desirable in the case, for example. This is the
purpose of the long ninety-day limits in cases in which children are not
being held in custody, and of the provisions allowing for extensions of
the time limits. Another valid reason for extensions of the limits would
be to obtain psychological evaluations and testing which could not be
obtained within the specified time limits.

The committee strongly urges that, unless there are legitimate and
extraordinary reasons such as these for such extensions, the limits set
forth in the rule be complied with. Further, although Rule 18 allows
limits of fifteen and ninety days, respectively, for cases in which a child
is or is not in custody, it should be noted that under these rules
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dispositional hearings may be held immediately following the adjudi-
catory hearing if the court determines that delay for preparation by the
parties is not necessary.

In any case in which the time limits prescribed in Rule 17 are not
complied with, or in which the provisions for continuances are not
complied with, the court may dismiss the charges with prejudice where
it determines that failure to comply with the time limits constitutes a
violation of the respondent’s right to a speedy trial. In any case in
which the time limits prescribed in Rule 18 are not complied with, or in
which the provisions for extensions are not complied with, the court
may discharge the child from the jurisdiction of the juvenile court if the
court determines that the interests of justice so require. However, in
such cases the charges themselves would not be dismissed and the
child would still have a “record” or involvement with the juvenile court.

Advisory Commission Comments [2007]. The amendment ad-
dresses the issue of continuances in juvenile cases in order to empha-
size the necessity for timely hearings and to minimize the negative
effect that continuances have on children achieving permanency in a
timely manner. The term “custody” includes children placed in deten-
tion or in the legal custody of the Department of Children’s Services or
any licensed child-placing agency.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 18. Time Limits on Scheduling Disposi-
tional Hearings. — (a) Tmve Livits, GENERALLY. Dispo-
sition shall be made and carried out pursuant to these
rules within fifteen (15) days of the adjudicatory hear-
ing if the child is in custody and within ninety (90) days
in all other cases.

(b) Extension o Time. The time limits prescribed for
making and carrying out the disposition may be ex-
tended at the request or with the consent of the child or
by order of the court upon good cause shown.

Advisory Commission Comments. The varying time limits in
these rules for children in custody or detention and children not in
custody indicate the committee’s strong intent that cases involving
children in custody, and especially in secure detention, be given priority
on the docket. Of course, all hearings should be scheduled and held as
speedily as possible in the interest of providing timely treatment for
children who are found under these rules and the code to require it, and
in the interest of allowing children whose cases are eventually dis-
missed to get on with their lives. The committee recognizes the fact
that a child’s perception of time is quite different from that of an adult,
with shorter periods of time being felt as being much extended, so that
it is important that whatever action is taken be taken expeditiously,
within the limits of practicability.

There are instances, however, where it will be quite appropriate to
allow for a relatively longer period of time prior to disposition, in
particular, for the child to prove to the court that a less restrictive
disposition may be desirable in the case, for example. This is the
purpose of the long ninety-day limits in cases in which children are not
being held in custody, and of the provisions allowing for extensions of
the time limits. Another valid reason for extensions of the limits would
be to obtain psychological evaluations and testing which could not be
obtained within the specified time limits.

The committee strongly urges that, unless there are legitimate and
extraordinary reasons such as these for such extensions, the limits set
forth in the rule be complied with. Further, although Rule 18 allows
limits of fifteen and ninety days, respectively, for cases in which a child
is or is not in custody, it should be noted that under these rules
dispositional hearings may be held immediately following the adjudi-
catory hearing if the court determines that delay for preparation by the
parties is not necessary.

In any case in which the time limits prescribed in Rule 17 are not
complied with, or in which the provisions for continuances are not
complied with, the court may dismiss the charges with prejudice where
it determines that failure to comply with the time limits constitutes a
violation of the respondent’s right to a speedy trial. In any case in
which the time limits prescribed in Rule 18 are not complied with, or in
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which the provisions for extensions are not complied with, the court
may discharge the child from the jurisdiction of the juvenile court if the
court determines that the interests of justice so require. However, in
such cases the charges themselves would not be dismissed and the
child would still have a “record” or involvement with the juvenile court.

Rule 19. Appearance of Attorney. — (a) EnTrY
OF APPEARANCE. An attorney who undertakes to repre-
sent a party in any juvenile court action, shall imme-
diately notify the court, unless appointed by written
order of the court. For the purpose of this rule, the filing
of any pleading signed by an attorney constitutes an
entry of appearance.

(b) ConTINUED REPRESENTATION. An attorney who has
entered an appearance or who has been appointed by
the court shall continue such representation until re-
lieved by the court.

(¢) Prosecuring ArTorNEY. Whenever required by stat-
ute or rule, or at his or her discretion, the district
attorney general shall appear in the juvenile court and
prosecute the complaint on behalf of the State. In any
matter where the interests of justice so require, pursu-
ant to Tenn. Code Ann. § 37-1-124, the district attorney
general or city or county attorney, or any attorney upon
request of the court shall present the evidence in
support of the petition and otherwise conduct the
proceedings on behalf of the state.

Advisory Commission Comments. In no event should a youth
services officer or other employee of the court appear as prosecutor in
juvenile court or fulfill in any way such role. This does not, however,
prevent the youth services officer from being the petitioner or a witness
in a violation of probation proceeding; nor does it prevent the judge
from asking non-adversarial questions of witnesses.

Rule 20. Responsive Pleadings and Motions.
— A written answer to a petition shall not be required.
Motions made before or during a hearing and responses
to motions shall be governed by local rules.

Advisory Commission Comments [2012]. Effective July 1, 2012,
the Supreme Court adopted Tenn. Sup. Ct. R. 10B, governing motions
seeking disqualification or recusal of a judge. Section 1 of Rule 10B
provides a procedural framework for determining when the judge of a
court of record should not preside over the case. In summary, Section 1
provides for the filing of a motion for disqualification or recusal and also
provides for the judge’s prompt ruling on the motion. Section 2 of Rule
10B governs appeals from the denial of such motions, and it provides
that such appeals may be effected either by filing an interlocutory
appeal as of right authorized by the rule or by raising the disqualifi-
cation or recusal issue in an appeal as of right at the conclusion of the
case. Under Section 2.01, those two methods of appeal are “the
exclusive methods for seeking appellate review of any issue concerning
the trial court’s ruling on a motion filed pursuant to this Rule.”
(Emphasis added.) As a result, “neither Tenn. R. App. P. 9 nor Tenn. R.
App. P. 10 may be used to seek an interlocutory or extraordinary appeal
by permission concerning the judge’s ruling on such a motion.” Tenn.
Sup. Ct. R. 10B, Explanatory Comment to Section 2.

The Explanatory Comment to Tenn. Sup. Ct. R. 10B, § 1 notes that
juvenile courts are courts of record and that juvenile court judges
therefore are included within Section 1 of the Rule. Section 4 of Tenn.
Sup. Ct. R. 10B, however, governs motions for disqualification of
judicial officers other than a judge of a court of record (e.g., magistrates,
referees, and masters).

Attorneys or self-represented litigants should consult Tenn. Sup. Ct.
R. 10B concerning the procedure for filing motions seeking the disquali-
fication or recusal of a juvenile court judge or other judicial officer and
for appealing from a denial of such a motion.

Compiler’s Notes. The addition of the 2012 Advisory Commission
Comments, as promulgated and adopted by the Supreme Court in its
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order dated January 13, 2012, was ratified and approved by 2012
House Resolution 191 and Senate Resolution 82. The order promulgat-
ing the addition of the 2012 Advisory Commission Comments provided
that it take effect July 1, 2012.

Rule 21. Plea of Guilty in Delinquent and Un-
ruly Cases. — (a) Courr’s Inquiry or CHiLp. Before
accepting a plea of guilty, the court must address the
child personally in open court and inform the child of,
and determine that the child understands, the
following:

(1) The nature of the charge to which the plea is
offered and the possible dispositional consequences of
the admission; if a specific disposition is the basis of the
plea, the child should be informed specifically of the
nature of that disposition; and

(2) Ifthe child is not represented by an attorney, that
the child has a right to be represented by an attorney at
every stage of the proceedings, and that, if necessary,
one will be appointed; and

(3) That he or she has the right to plea not guilty or
to persist in that plea if it has already been made, the
right to confront and cross-examine adverse witnesses,
and the privilege against self-incrimination; and

(4) That if the child pleads guilty, there will not be a
trial (except as to the disposition in cases in which
disposition is not part of the plea agreement), so that by
pleading guilty, the child waives the right to a trial on
the merits; and

(5) That if the child pleads guilty, the court may ask
the child questions about the offense to which the
pleadant was made, and if the child answers these
questions under oath on the record and in the presence
of the child’s attorney, if any, the child’s answers may
later be used against the child in a prosecution for
perjury or false statement.

(b) DETERMINATION OF VOLUNTARINESS OF PLEA. The court
shall not accept a plea of guilty without first, by
addressing the child personally in open court, deter-
mining that the plea is voluntary and not the result of
force or threats or promises apart from a plea bargain
agreement. The court shall also inquire as to whether
the child’s willingness to plead guilty results from prior
discussions regarding potential dispositions. If a child
stands mute or pleads evasively, a plea of not guilty
shall be entered by the court.

(¢) FacruaL Basis ror PLea. The court shall not enter a
judgment upon a guilty plea or shall not approve an
agreed upon disposition without making such inquiry
as shall satisfy it that there is a factual basis for the
guilty plea.

(d) AcreemENT oN Disposrtion. If the court accepts a
guilty plea pursuant to an agreement on disposition,
the court shall approve the provided for disposition. If
the court rejects the guilty plea, it shall be null and
void.

Advisory Commission Comments. In subsection (b) of Rule 21,
the court is required to inquire about any prior discussions the child
may have had regarding potential dispositions. The court should
properly make itself aware of such interactions and “bargains,” and of
their effect of the child’s willingness to plead guilty, before it makes a
decision whether to accept any such plea. The court should also
ascertain, through this inquiry, with whom any such discussions took
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place, and whether the child’s attorney was present. While it would be
within the province of the District Attorney General to initiate such
discussions, and possibly within that of Department of Children’s
Services probation officers, the committee considers that it would
represent a clear conflict of interest for any court employee such as a
youth services officer to conduct such discussions. See the comments to
Rules 2 and 8 for further insight on this issue.

The court may at any time prior to the beginning of a dispositional
hearing permit a plea of guilty to be withdrawn, and if an adjudication
has been entered thereon, set aside such adjudication and allow
another plea to be substituted for the plea of guilty. In the subsequent
adjudicatory hearing, the court may not consider the plea which was
withdrawn as an admission. Evidence of a guilty plea, later withdrawn,
or of statements made in connection therewith, would not be admis-
sible in any proceeding against the respondent.

Advisory Commission Comments [2012]. The 2012 amendment
modifies the original Advisory Commission Comments by substituting
the term “Department of Children’s Services” for the term “Department
of Correction,” consistent with statutory changes enacted by the
General Assembly.

Compiler’s Notes. The amendment of the original Advisory Com-
mission Comments, and the addition of the 2012 Advisory Commission
Comments, as promulgated and adopted by the Supreme Court in its
order dated January 13, 2012, was ratified and approved by House
Resolution 191 and Senate Resolution 82. The order promulgating the
amendment of the Advisory Commission Comments provided that it
take effect July 1, 2012.

Rule 22. Agreed Orders In Civil Matters. —
(a) GenEeraL Provisions. Most civil matters within the
jurisdiction of the juvenile court may be resolved by a
written agreement between the parties, submitted to
the court in the form of an agreed order. An agreed
order, upon being approved by the court and entered in
its minutes, becomes the order or decree of the court
with all of the force and effect that any order would
have after a full hearing prior to adjudication. An
agreed order should recite that the parties are aware
that the agreement is based upon the order of the court
and that failure to comply therewith without just cause
places them in contempt of court and subjects them to
such action as the court deems proper within its
jurisdiction.

(b) CuiLp Cusrtopy Casks. In child custody cases pur-
suant to T.C.A. § 36-2-301 et seq., when the parties are
in complete agreement in matters of custody, support,
and visitation, and a court hearing appears to be
unnecessary, the parties may enter into an agreed
order.

(c) Mobrrication. An agreed order may thereafter be
modified, due to a change of circumstances, by agree-
ment between the parties with the approval of the court
or by order of the court upon notification to the parties
and a hearing. In no event shall modification of an
agreed order result in a child being placed into the
custody of the Department of Children’s Services with-
out the appropriate petition having been filed with the
clerk of the court alleging the child to be either depen-
dent, neglected, abused, unruly or delinquent.

(d) DepeENDENT, NEGLECT AND ABUSE CasEs. If there is a
petition alleging dependency, neglect or abuse in the
matter, the court shall not approve an agreed order
regarding custody, support, or visitation awarded to a
party other than the state unless there has been a
social investigation as required by law, and the inves-
tigating agency’s recommendation concurs with the
agreement between the parties. This subsection shall
not be construed as eliminating the judicial findings
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required for children in state custody by T.C.A. §§ 37-
1-166 and 37-2-409 or as otherwise required by case
law and federal regulations. [Amended by order filed
January 2, 2007, effective July 1, 2007.]

Advisory Commission Comments [2007]. The amendment
changes the terminology of the rule from “Consent Decrees in Civil
Matters” to “Agreed Orders in Civil Matters.” Because the term
“consent decree” in the context of juvenile issues often carries the
connotation of a settlement in a class action lawsuit, the rule has been
amended to substitute “agreed order,” which appears to be a more
common term for the orders memorializing agreements in juvenile
court. The amendment also separates the provisions regarding agreed
orders in custody cases and dependency cases into two different
subsections as different considerations are required for those cases. In
regard to agreed orders in custody cases, counsel is urged to carefully
review the holding in Blair v. Badenhope, 77 S.W.3d 137 (Tenn. 2002),
and its progeny regarding the possible impact of an agreed order
changing custody from a parent to a third party on any future
modification of such agreed order. In regard to dependency cases, the
amendment makes clear that the statutorily required judicial findings
for children in state custody must be made even when the case is
settled by an agreed order. Finally, the amendment clarifies that a
modification of an agreed order may not result in a child being placed
in the custody of the Department of Children’s Services without the
appropriate petition having been filed.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 23. Pretrial Diversion in Delinquent and
Unruly Cases. — (a) GenNeraL Provisions. If a desig-
nated court officer determines in an unruly or delin-
quent case that the child does not wish to contest the
allegations of the petition, and that a court hearing is
not necessary, the parties, following advisement of
rights to the child and the child’s parent, may agree to
pretrial diversion that would suspend the proceedings
and continue the child under supervision under terms
and conditions negotiated with the designated court
officer and approved by the court.

(b) Tmve Livits. A pretrial diversion agreement shall
remain in force for six (6) months unless the child is
discharged sooner by the court. Upon application of any
party to the proceedings, made before expiration of the
six-month period and after notice and a hearing, pre-
trial diversion may be extended by the court for an
additional six months.

(¢) RemstateMENT OF PETITION. If prior to discharge by
the court or expiration of the pretrial diversion period,
a new delinquent or unruly petition is filed against the
child, or the child otherwise fails to fulfill express terms
and conditions of the pretrial diversion agreement, the
petition under which the child was continued under
supervision may be reinstated and the case may pro-
ceed to adjudication just as if the agreement had never
been entered. If failure to comply with the pretrial
diversion agreement is alleged, the child shall be given
written notice of the alleged violation and an opportu-
nity to be heard on that issue, prior to the reinstate-
ment of proceedings under the original charge.

(d) Dismissar. The petition of a child who is dis-
charged or who completes a period of continuance
under supervision without reinstatement of the origi-
nal delinquent or unruly petition shall be dismissed
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and the child shall not again be proceeded against in
any court for the same offense based upon the same
conduct.

Advisory Commission Comments. Pretrial diversion is intended
by the committee to replace the former practice of holding cases open
for further action. The procedures set forth in this rule essentially
allow for a process similar to informal adjustment, with no official
finding as to guilt, except that the court in the person of the judge (or
magistrate) is involved in that there must be court approval of any
agreement.

Courts should develop written local procedures and criteria for
initiating pretrial diversion. Such criteria might include a listing of the
types of cases, or charges, which might be handled by pretrial diver-
sion. Pretrial diversion might be initiated by the parties or by the court
itself, through motion or through whatever other procedure the court
determines is appropriate. Local rules and procedures should also
address the issue of how the district attorney general will be notified of
cases in which pretrial diversion is being considered, in light of the
legitimate public interest in the disposition of more serious cases.

Under this rule, if the child completes the pretrial diversion agree-
ment, the case is dismissed. If the court, or the designated court officer,
determines that the case is serious enough that such dismissal should
not occur, the case should proceed to court as in any other case
warranting official court action, and, if the child readily admits guilt
and wishes to negotiate a settlement based upon a plea of guilty, such
negotiated settlement should be handled in accordance with Rule 21.

Advisory Commission Comments [2012]. The 2012 amendment
modifies the original Advisory Commission Comments by substituting
the term “magistrate” for the term “referee,” consistent with statutory
changes enacted by the General Assembly.

Compiler’s Notes. The amendment of the original Advisory Com-
mission Comments and the addition of the 2012 Advisory Commission
Comments, as promulgated and adopted by the Supreme Court in its
order dated January 13, 2012, was ratified and approved by House
Resolution 191 and Senate Resolution 82. The order promulgating the
amendment of the Advisory Commission Comments provided that it
take effect July 1, 2012.

Rule 24. Transfer to Criminal Court in Delin-
quent Cases. — When the allegations of the petition
are so serious and/or the child’s age or record is such
that transfer of a child to the sheriff to be dealt with as
an adult is likely or probable, the court should not hear
the case on its merits, but shall proceed to conduct a
probable cause hearing only, and announce that inten-
tion and purpose when the case is first presented.

(a) TransFER OF JURISDICTION OF CHILD TO CRIMINAL
Courrt. The court after notice, hearing, and a finding
that the criteria for transfer as required by Tenn. Code
Ann. § 37-1-134 exist, may transfer jurisdiction over a
child to adult criminal court pursuant to Tenn. Code
Ann. §§ 37-1-134 and 37-1-159.

(b) Transrer HeArING.

(1) The judge shall conduct a transfer hearing in all
cases in which transfer to criminal court is sought
under Tenn. Code Ann. § 37-1-134.

(2) At the transfer hearing:

(i) A prosecutor shall represent the state;

(i) The child shall be represented by an attorney;

(iii)) The child may testify as a witness in his or her
own behalf and call and examine other witnesses and
produce other evidence in his or her own behalf, how-
ever no plea shall be accepted by the court; and

(iv) Each witness shall testify under oath or affirma-
tion and be subject to cross-examination.

(3) The same rules of evidence shall apply as are
applicable to a general sessions preliminary hearing.
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(4) Unless the child appears in any way to be men-
tally ill or intellectually disabled, and unless personally
or through counsel, asserts that the child is mentally ill
or intellectually disabled, it shall be presumed that the
child is not committable to an institution for the
mentally ill or intellectually disabled, and the court
may so find. If mental illness is alleged, the court shall
order psychological or psychiatric examination at any
stage of the proceeding.

(5) If, after considering the evidence including the
factors set forth in Tenn. Code Ann. § 37-1-134, the
court determines that the criteria for transfer as set
forth in Tenn. Code Ann. § 37-1-134 have been satisfied
and finds that there are reasonable grounds for trans-
fer as required by Tenn. Code Ann. § 37-1-134, the
child may be transferred to criminal court for trial as in
the case of adults.

(6) If reasonable grounds are not found, the judge
shall deny the motion for transfer and set the petition
alleging a delinquent offense for trial on its merits in
juvenile court or may immediately proceed to hold the
adjudicatory hearing with the consent of the respon-
dent. However, the judge shall not at any time preside
over the adjudicatory hearing of a case in which the
judge has conducted a transfer hearing, if any inter-
ested party objects.

(7) Any order of transfer shall specify the grounds
for transfer and set bond if the offense is bailable
pursuant to state law.

(c) ArreaLs. Appeals shall be in accordance with
Tenn. Code Ann. § 37-1-159. [Amended by order filed
January 13, 2012, effective July 1, 2012.]

Advisory Commission Comments. Under Tenn. Code Ann. § 37-
1-134 the court must find reasonable grounds to believe that (i) the
child committed the delinquent act as alleged, (ii) the child is not
committable to an institution for the intellectually disabled or mentally
ill, and (iii) the interests of the community require that the child be put
under legal restraint or discipline. Regarding § 37-1-134, and subsec-
tion (b)(4) of Rule 24, it has been held by both the Tennessee Court of
Appeals and Court of Criminal Appeals that, although the burden of
proof is on the prosecution on such issue, there is a presumption of
noncommittability similar to that relating to sanity in criminal trials.
Such presumption can be rebutted by evidence introduced by the
defendant, and in such event the burden would shift back to the
prosecution to persuade the court the child is not committable. See
Boyd v. State, Tenn. Crim. App. (December 30, 1979); State v. Miller,
Tenn. App. Middle Section (June 25, 1976). The committee suggests,
however, that it is good practice in any case for the court to arrange for
testing and evaluation, evidence of which may be introduced by either
of the parties or the court on the issue of committability.

Regarding the provision in subsection (b)(6) of the rule, prohibiting
the judge who conducted a transfer hearing from presiding over the
adjudicatory hearing in the same case if any interested party objects,
Tenn. Code Ann. § 37-1-134 also prohibits a judge who has conducted
a transfer hearing from presiding at a hearing in the same case in
criminal court. Such a situation might arise if a judge were sitting
specially in criminal court, or if a person who was formerly the juvenile
court judge were elected to the criminal court or to any other court
which might hear such a case by special arrangement.

Advisory Commission Comments [2012]. The 2012 amendment
amends paragraph (c), deleting language referring to an acceptance
hearing, which the statute no longer requires. Due to changes in the
pertinent statutory language, the amendment also substitutes the
term “intellectually disabled” for the term “mentally retarded,” in both
the text of the rule and in the original Advisory Commission Com-
ments.

Compiler’s Notes. The amendment of this rule and the original
Advisory Commission Comments, as promulgated and adopted by the
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Supreme Court in its order dated January 13, 2012, was ratified and
approved by 2012 House Resolution 191 and Senate Resolution 82. The
order promulgating the 2012 amendment of this rule provided that it
take effect July 1, 2012.

Rule 25. Discovery. — By local rule and according
to whatever process, informal or otherwise, is appropri-
ate for that court, each juvenile court shall ensure that
the parties in delinquent and unruly proceedings in
juvenile court have access to information which would
be available in criminal court and that parties in other
cases, including dependent, neglect and abuse cases,
have access to information which would be available in
the circuit court. A party to a civil action in termination
of parental rights cases, paternity cases, guardianship
and mental health commitment cases involving chil-
dren, and child custody proceedings under T.C.A.
§§ 36-6-101 et seq., 36-6-201 et seq., and 37-1-104(a)(2)
and (f) may serve notice of or request for discovery on
another party. The party on whom notice or request is
served may seek a protective order with regard to the
notice or request. Leave to obtain discovery shall be
freely given when justice so requires. In no event shall
local rules be inconsistent with these rules. [As
amended by order filed December 29, 2005, effective
July 1, 2006; by order filed January 2, 2007, effective
July 1, 2007; and by order filed January 8, 2008,
effective July 1, 2008.]

Advisory Commission Comments. While the committee intends
that parties in juvenile court should not have to resort to de novo
appeal or transfer to circuit court to gain access to information
important for preparation for trial, the committee was concerned with
potential burdens and delays that might be caused if existing criminal
and civil discovery methods were applied without modification to
juvenile court proceedings. This rule provides for the opportunity for
discovery while leaving the formal and informal mechanisms for each
juvenile court to develop as is appropriate to that locality. This does not
preclude adoption by local court rule of all or some of the discovery
mechanisms found in the Tennessee Rules of Civil Procedure and the
Tennessee Rules of Criminal Procedure, but does not require it.

Advisory Commission Comments [2006]. The final three sen-
tences are new. The amendment is intended to allow discovery in
Juvenile Court on issues other than those in delinquency and unruly
proceedings.

Advisory Commission Comments [2007]. The amendment clari-
fies that discovery is obtainable in dependency, neglect and abuse
cases. The amendment also specifies the juvenile proceedings that are
subject to the Rules of Civil Procedure where a party may serve notice
of or request for discovery on another party.

Advisory Commission Comments [2008]. The amendment nulli-
fies local rules contrary to Juvenile Rule 25 and emphasizes the
mandate of Supreme Court Rule 18, which limits local rules to those
“not inconsistent with ... the Rules of Juvenile Procedurel.]”

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated December 29,
2005, was ratified and approved by 2006 House Resolution 197 and
Senate Resolution 97. The order promulgating the amendment of this
rule provided that it take effect July 1, 2006.

The amendment of this rule, as promulgated and adopted by the
Supreme Court in its order dated January 2, 2007, was ratified and
approved by 2007 House Resolution 16 and Senate Resolution 14. The
order promulgating the 2007 amendment of this rule provided that it
take effect July 1, 2007.

The amendment of this rule, as promulgated and adopted by the
Supreme Court in its order dated January 8, 2008, was ratified and
approved by 2008 House Resolution 240 and Senate Resolution 217.
The order promulgating the amendment of this rule provided that it
take effect July 1, 2008.
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Rule 26. Restraining Orders. — (a) On applica-
tion of a party or on the court’s own motion the court
may make an order restraining or otherwise controlling
the conduct of a person if:

(1) An order of disposition of a delinquent, unruly or
dependent or neglected child has been or is about to be
made in a proceeding under this chapter, or as other-
wise authorized by law;

(2) The court finds that the conduct (i) is or may be
detrimental or harmful to the child and (ii) will tend to
defeat the execution of the order of disposition; and

(3) Due notice of the application or motion and the
grounds therefor and an opportunity to be heard
thereon have been given to the person against whom
the order is directed.

(b) Restraining orders may be issued upon such
terms and conditions, and shall remain in force for such
time, as shall seem just and proper to the judge.

Advisory Commission Comments. This rule is taken from Tenn.
Code Ann. § 37-1-152 and Rule 65.07 of the Tennessee Rules of Civil
Procedure.

III. ApJupICATORY AND DisPoSITIONAL HEARINGS.

Rule 27. Trial by the Court. — (a) Conpucr oF
HeariNgs, GENERALLY.

(1) Juvenile court hearings shall be conducted in
accordance with the highest standards of courtroom
conduct and deportment which shall be prescribed in
writing by local rules. Unless specifically addressed in
this rule, or provided for by statute or Tennessee
Supreme Court Rule, proceedings, except dependent
and neglected cases, shall be open to all persons who
are properly concerned. In the discretion of the court,
the general public may be excluded from any juvenile
or paternity proceeding and only those persons having
a direct interest in the case may be admitted.

(2) Proceedings in transfer cases shall be open to the
public unless, upon the motion or request of one of the
parties or upon the judge’s own initiative, the court, in
balancing the respective interests of the parties to
privacy and/or to a fair trial and the public’s interest in
open judicial proceedings, determines that a proceed-
ing, parts of the proceeding, or phases of the proceed-
ing, should be closed. In balancing the respective inter-
ests of the parties the court shall apply the following
rules:

(A) The party seeking to close the hearing shall have
the burden of proof;

(B) The juvenile court shall not close proceedings to
any extent unless it determines that failure to do so
would result in particularized prejudice to the party
seeking closure that would override the public’s com-
pelling interest in open proceedings;

(C) Any order of closure must be no broader than
necessary to protect the determined interests of the
party seeking closure;

(D) The juvenile court must consider reasonable
alternatives to closure of proceedings; and

(E) The juvenile court must make adequate written
findings to support any order of closure.
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(b) Puases or Hearings. Hearings in juvenile matters
shall be conducted in two separate phases, the adjudi-
catory hearing, and the dispositional hearing, which
may be continuous. The court shall first conduct an
adjudicatory hearing to determine if the allegations of
the petition are sustained. If the allegations of the
petition are not sustained the petition shall be dis-
missed. If the allegations of the petition are sustained,
the court may proceed immediately or at a later hear-
ing to the dispositional phase of the proceeding. Pend-
ing disposition, the court may enter such order of
protection and assistance as the court deems necessary
under the circumstances, in the best interest of the
child and for the protection of the public.

(¢) No Jury TriaL. There shall be no trial by jury of
any case in juvenile court. [Amended by order filed
January 2, 2007, effective July 1, 2007.]

Advisory Commission Comments [2007]. While there is not a
specific statutory or case law definition in Tennessee of a “closed
hearing,” the Commission recognizes the sensitive nature of juvenile
proceedings. A suggested definition of a “closed hearing” is a hearing
limited to the parties to the proceeding and to person(s) that the court
finds have a direct interest in the proceeding and whose presence at the
proceeding is necessary for the proceeding’s full and fair hearing. See
T.C.A. §§ 36-1-111, 37-1-124, 37-10-304 and Tenn. Sup. Ct. R. 24 for
specific proceedings that are closed or open to the public.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 28. Adjudicatory Hearing. — (a) ScopE oF
Hearve. The adjudicatory hearing is the proceeding at
which the court determines whether the factual allega-
tions of the petition are true and whether the evidence
supports a finding that a child is delinquent, unruly,
dependent, neglected or abused, or supports a finding
authorizing the termination of parental rights as pro-
vided in Rule 39. If any of the above findings are made,
the determination of the appropriate disposition is to
be made pursuant to a dispositional hearing in accor-
dance with Rules 32 and 33 of these rules or, in
termination of parental rights cases, Rule 39.

(b) BeGINNING ADJUDICATORY HEARING.

(1) All adjudicatory hearings before the juvenile
court shall be conducted in accordance with Tenn. Code
Ann. §§ 37-1-124, 37-1-126, 37-1-127, and 37-1-129. At
the beginning of each such hearing, the court shall:

(i) Ascertain whether the parties before the court are
represented by attorneys;

(i1) Verify the name, age and residence of the child
who is the subject of the case, and ascertain the
relationship of the parties, each to the other;

(iii) Ascertain whether all necessary parties are
present;

(iv) Ascertain whether notice requirements have
been complied with, and if not, whether the affected
parties knowingly and voluntarily waive compliance;

(v) Explain to the parties the purpose of the hearing
and the possible consequences thereof; and

(vi) Explain to the parties their rights as applicable,
including the right to an attorney, the right to remain
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silent, the right to confront and cross-examine wit-
nesses, and the right to subpoena witnesses and pres-
ent evidence in their own behalf.

(2) If a party before the court is not represented by
an attorney, the court shall ascertain whether the party
understands the right to an attorney. If the party
wishes to retain an attorney, the court shall continue
the hearing a reasonable time to allow the party to
obtain and consult with an attorney of the party’s
choosing. If the party wishes an attorney and is indi-
gent or otherwise entitled to an attorney, the court
shall appoint an attorney pursuant to Tennessee Su-
preme Court Rule 13 or other applicable law to repre-
sent such party in all cases, or in which the court in its
discretion deems the appointment of an attorney to be
appropriate. In such cases the court shall continue the
hearing a reasonable time to allow the party to consult
with the appointed attorney.

(¢) Evibence ApmissiBri. In arriving at its adjudica-
tory decision, the court shall consider only evidence
which has been formally admitted. All testimony shall
be under oath and may be in narrative form. The
Tennessee law of evidence shall apply to all adjudica-
tory proceedings, as follows: In delinquent and unruly
proceedings, no evidence that would be inadmissible in
an adult criminal proceeding shall be admitted. In
addition, in a delinquent or unruly case, no statement
made by a child to the youth services officer or desig-
nated intake officer during the preliminary inquiry and
evaluation process, or pursuant to informal adjustment
under Rule 14, shall be admissible against the child
prior to the dispositional hearing. In all other cases,
evidence shall be admitted as provided by the Tennes-
see Rules of Evidence.

(d) ApJuDICATION OF STATUS, STANDARD OF PROOF, AND
FinpiNgs IN DELINQUENT CasEes. At the conclusion of the
adjudicatory hearing in a delinquent case, the court
shall enter an order in accordance with the following
provisions:

(1) If the court is not satisfied that the delinquent
charge has been proved beyond a reasonable doubt, it
shall enter an order dismissing the petition.

(2) Ifthe court is satisfied that the delinquent charge
has been proved beyond a reasonable doubt and that
the child is in need of treatment and rehabilitation, it
shall enter a finding of guilty, fix a time for a disposi-
tional hearing to be held in accordance with Rules 18,
32 and 33 of these rules and, where appropriate,
provide for disposition of the child pending the dispo-
sitional hearing. However, an out-of-court admission by
the child which meets the standards of admissibility set
forth herein and which was lawfully obtained, although
admissible in evidence, shall be insufficient to support
an adjudication that the child is delinquent unless the
admission is corroborated in whole or in part by other
competent evidence.

(3) Ifthe court is satisfied that the delinquent charge
has been proved beyond a reasonable doubt, but that
the child is not in need of treatment or rehabilitation, it
shall enter an order dismissing the petition. In the
absence of evidence to the contrary, evidence of the
commission of acts which constitute a felony is suffi-
cient to sustain a finding that the child is in need of
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treatment or rehabilitation.

(e) ADJUDICATION OF STATUS, STANDARD OF PROOF, AND
Fmvomvas v Unrury Cases. At the conclusion of the
adjudicatory hearing in an unruly case, the court shall
enter an order in accordance with the following
provisions:

(1) Ifthe court is not satisfied that the unruly charge
has been proved by clear and convincing evidence, it
shall enter an order dismissing the petition.

(2) Ifthe court is satisfied that the unruly charge has
been proved by clear and convincing evidence, it shall
enter a finding of guilty, fix a time for a dispositional
hearing to be held in accordance with Rules 18, 32 and
33 of these rules and, where appropriate, provide for
disposition of the child pending the dispositional hear-
ing. However, an out-of-court admission by the child
which meets the standards of admissibility set forth
herein and which was lawfully obtained, although
admissible in evidence, shall be insufficient to support
an adjudication that the child is unruly unless the
admission is corroborated in whole or in part by other
competent evidence.

(f) ADJUDICATION OF STATUS, STANDARD OF PROOF, AND
Fmvpings 1N DEPENDENT AND NEGLECTED CASES.

(1) At the conclusion of the adjudicatory hearing in a
dependent and neglected case, the court shall enter an
order in accordance with the following provisions:

(i) Ifthe court is not satisfied that the dependent and
neglected charge has been proved by clear and convinc-
ing evidence (by admission of the allegations or other-
wise), it shall enter an order dismissing the petition.

(i1) If the court is satisfied that the dependent and
neglected charge has been proved by clear and convinc-
ing evidence (by admission of the allegations or other-
wise), it shall enter an order adjudicating the child
dependent and neglected, fixing a time for a disposi-
tional hearing to be held in accordance with Rules 18,
32 and 33 of these rules and, where appropriate,
providing for disposition of the child pending the dis-
positional hearing.

(iii) If the petition alleged the child was dependent
and neglected as defined in Tenn. Code Ann. § 37-1-
102(b)(12) or if the court so finds regardless of the
grounds alleged in the petition, the court shall deter-
mine whether the parents or either of them or another
person who had custody of the child committed severe
child abuse.

(2) The court shall include in its adjudicatory order,
or in a separate document, findings of fact upon which
it relies for the adjudication embodied in the order, as
required by law. Such findings shall include findings of
fact on the issue of abuse if required under section
(H)(1)(iii) above, and if so required, shall be filed within
thirty (30) days of the close of the hearing or, if an
appeal or a petition for certiorari is filed, within five (5)
days thereafter, excluding Sundays.

(g) Transrer To HomE County For Disposition. The case
of an out-of-county resident may be transferred to the
child’s county of residence for disposition.

(h) ADJUDICATION OF STATUS, STANDARD OF PROOF, AND
Fmvpivas I TermiNatioN oF Parentan Ricuts Cases. Re-
quirements for the adjudication of status, standard of
proof, and findings in termination of parental rights
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cases shall be as provided in Rule 39. [As amended by
order entered January 31, 1984, effective July 1, 1984,
by order entered June 25, 1984, by order entered
January 28, 1993, effective July 1, 1993; and by order
filed January 2, 2007, effective July 1, 2007.]

Advisory Commission Comments. The definitions in Tenn. Code
Ann. § 37-1-102 for “delinquent child” and “unruly child” both include
the criterion that the child at issue be “in need of treatment or
rehabilitation.” Thus, where a charged offense appears to the court to
be an isolated instance and there is no other indication that the child is
in such need of treatment or rehabilitation, the committee suggests
that dismissal of the case might be appropriate. If the court has
developed adequate intake criteria, as discussed in the comment to
Rule 8, such cases might be screened out of the formal court process
prior to any hearing, pursuant to Rule 12(a). Such cases might be
handled by simple warning, counseling and dismissal, or through
informal adjustment as provided in Rule 14.

See Rule 30 for further guidance on the issues of the right to, waiver
of, and appointment of attorneys.

Advisory Commission Comments [1993]. The former hearsay
exception admitting all statements of children concerning abuse is
deleted. Instead, children’s extrajudicial statements are governed by a
specific hearsay exception added as T. R. Evid. 803(25).

The court in certain preliminary and dispositional proceedings, in
contrast to adjudicatory hearings, can consider “reliable hearsay.” See
T. R. Juv. P. 15(b), 16(a), and 32(f).

Advisory Commission Comments [2007]. The amendment to (a)
adds “abused” to the possible findings listed in the first sentence. The
amendment to (b)(2) adds a reference to Tennessee Supreme Court
Rule 13, which governs the appointment of counsel for indigent
persons.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 29. Procedure When Child Believed to Be
Mentally Incompetent. — (a) Ar TiMe oF ApJupica-
TorY HEARING.

(1) If at any time prior to or during the adjudicatory
hearing in a delinquent or unruly case, the court has
reasonable grounds to believe the child named in the
petition may be incompetent to proceed with an adju-
dicatory hearing, the court may stay the proceedings
pending a determination of the child’s mental
condition.

(2) During the pendency of any such proceeding in
which a child is believed to be suffering from mental
illness or intellectual disability the court may order the
child to be evaluated as provided in Tenn. Code Ann.,
Title 37.

(3) If the child is found to be incompetent to proceed
with the adjudicatory hearing, proceedings shall be
commenced for the involuntary hospitalization of the
child as provided by law, or the court may inform the
parties as to procedures for voluntary admission to
public and private mental health facilities in lieu of
judicial commitment. If the child does not meet the
standards for involuntary hospitalization, but remains
incompetent to stand trial, the child shall be released to
the appropriate guardian or custodian pending further
hearings in juvenile court.

(4) If the child is not hospitalized, or upon the child’s
release from the hospital, any interested party or the
court on its own motion may call the matter up for the
purpose of setting an adjudicatory hearing.
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(5) If the child is found to be competent to proceed
with an adjudicatory hearing, the court shall proceed
therewith.

(b) Ar TmvE oF THE OFFENSE.

(1) If the child named in the petition intends to
introduce expert testimony relating to a mental dis-
ease, defect, or other condition bearing upon the issue
of whether the child had the mental state required for
the offense charged, the child shall, within the time
provided for the filing of pretrial motions or at such
later time as the court may direct, notify the court in
writing of such intention and file a copy of such notice
with the clerk. Upon filing of the notice, upon motion of
the state, or on its own motion, the court may cause the
child to be examined in accordance with the procedures
set forth in this rule.

(2) The court, upon good cause shown and in its
discretion, may waive the requirements herein set
forth and permit the introduction of such defense, or
may continue the hearing for the purpose of an exami-
nation in accordance with the procedures set forth in
this rule. A continuance granted for this purpose will
toll the times specified in Rule 17 regarding the time
limits for adjudicatory hearings.

(¢) AppoINTMENT OF ExpERT WITNESSES; DETENTION OF
CHILD FOR EXAMINATION.

(1) Where the child’s sanity or competency is at issue
and the court has set the matter for an adjudicatory
hearing or a hearing to determine the mental condition
of the child, the court may appoint as many as three (3)
disinterested qualified experts to examine the child and
testify at the hearing. If not performed by private
practitioners, such examinations shall be performed at
facilities designated by the Commissioner of Mental
Health or Commissioner of Intellectual and Develop-
mental Disabilities. Other competent evidence may be
introduced at the hearing. The appointment of experts
by the court shall not preclude the state or the child
from calling other expert witnesses to testify at the
adjudicatory hearing or at the hearing to determine the
mental condition of the child.

(2) The court, in its discretion and pursuant to the
procedures set forth in Rule 15, may order the child
held in detention pending such examination and
hearing. [As amended by order entered January 31,
1984, effective July 1, 1984; and by order filed January
13, 2012, effective July 1, 2012.]

Advisory Commission Comments [1984]. There are no reported
cases in Tennessee addressing the question of whether or under what
circumstances an insanity defense is available in juvenile court pro-
ceedings. Application of this defense in juvenile proceedings has been
recognized in various jurisdictions. See, e.g. In re Two Minor Children,
592 P.2d 166 (Nev. 1979); State ex rel. Causey, 363 So. 2d 472 (La. 1978);
Winburn v. State, 32 Wis. 2d 152, 145 N.W.2d 178 (1966); see also In re
Ramon M., 22 Cal. 3d 419, 584 P.2d 524, 149 Cal. Rptr. 387 (1978);
State v. Ferrell, 209 S.W.2d 642 (Tex. Civ. App. 1948). The leading case
holding the insanity defense inapplicable to delinquency proceedings,
Inre H.C., 106 N.Y. Super. 583, 256 A.2d 125 (1969), was subsequently
held to be overridden by modifications of the New Jersey Juvenile
Court Act. In re R.G.W., 135 N.J. Super. 125, 342 A.2d 869 (1975), affd,
70 N.J. 185, 358 A.2d 473 (1976). However, at least one jurisdiction
continues to preclude the insanity defense from being asserted at the
adjudicatory hearing (although recognizing the claim of incompetence
to stand trial). See, In re C.W.M., 407 A.2d 617 (D.C. 1979).
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This rule is not intended to alter the substantive law respecting the
applicability of the insanity defense to juvenile court proceedings in
Tennessee or to delineate those circumstances under which such a
defense may be available. Rather, it provides procedures for those cases
in which “the child intends to introduce expert testimony relating to
mental disease, defect or other condition bearing upon the issue of
whether the child had the mental state required for the offense
charged.”

Advisory Commission Comments [2012]. The 2012 amendments
substitute the term “intellectual disability” for the term “mental
retardation” and also substitute “Commissioner of Mental Health or
Commissioner of Intellectual and Developmental Disabilities” for
“Commissioner of Mental Health and Mental Retardation,” consistent
with statutory changes enacted by the General Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 13, 2012,
was ratified and approved by 2012 House Resolution 191 and Senate
Resolution 82. The order promulgating the 2012 amendment of this
rule provided that it take effect July 1, 2012.

Rule 30. Notification and Waiver of Rights of
Parties. — (a) NorricarioNn AND WAIVER WHERE RESPON-
DENT REPRESENTED BY ATTORNEY. Where the respondent is
represented by an attorney, it is the responsibility of
the attorney to fully advise the respondent of the rights
which attach at any juvenile court hearing. Decisions to
waive any of those rights are to be made by the
respondent, after full consultation with the attorney.
Nonetheless, the court remains obligated to ascertain
whether rights are knowingly and voluntarily
relinquished.

(b) Warver or Ricars WHERE REspoNDENT Nor REPRE-
SENTED BY AN ATTORNEY. Any rights guaranteed a respon-
dent in a juvenile court hearing, under the Constitution
of Tennessee, the Constitution of the United States,
any other law, or any rule of court, may be waived by
the respondent who is not represented by an attorney
only if the respondent has been adequately advised of
the right and knowingly and voluntarily waives the
right.

(¢) CritEriA FOR KNOWING AND VOLUNTARY WAIVERS. No
waiver shall be accepted or deemed to have been made
knowingly or voluntarily by a respondent where it
appears that the respondent is or was unable to make
an intelligent and understanding decision because of
his or her mental condition, age, education, experience,
the nature or complexity of the case, or other factors.

(d) Warver By CuiLp. Where the respondent is a child,
no waiver in the adjudicatory hearing shall be accepted
or deemed to have been made knowingly or voluntarily
by the child unless the child has consulted with a
knowledgeable adult who has no interest adverse to the
child.

(e) PrOCEDURE FOR MAKING AND CONFIRMING OF WAIVERS.
Any and all waivers of rights shall be made orally in
open court, and shall be confirmed in writing by the
party and the judge.

(f) Norrricarion oF RigHT To AN ArTORNEY. In all stages
of juvenile court proceedings in which a respondent is
by law entitled to representation by an attorney, the
respondent shall be expressly informed of the right to
an attorney, unless it has been waived. Where a respon-
dent is not represented by an attorney, the court shall
advise the respondent in open court of the right to an
attorney and of any right to an appointed attorney. The
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court shall not proceed with the hearing unless the
respondent has waived the right to an attorney in
accordance with the provisions of this rule.

(g) Warver or RicHT TO AN ArTORNEY. No respondent
shall be deemed to have waived the assistance of an
attorney until:

(1) The entire process of notification of the right to
an attorney has been completed;

(2) Athorough inquiry into the respondent’s compre-
hension of the right to an attorney and into the respon-
dent’s capacity to make the choice intelligently and
understandingly has been made by the court and the
court has determined that the respondent thoroughly
comprehends the right to an attorney, has the experi-
ence and intelligence to understand, and does under-
stand the consequences of any waiver;

(3) The respondent has knowingly and voluntarily
waived the right to an attorney; and

(4) In the case of a respondent who is a child, the
child has consulted with a knowledgeable adult who
has no interest adverse to the child.

(h) Noriricarion oF Ricats To REsPONDENT WHO HAS
Warvep RiGHT To AN ATTORNEY. A respondent who has
waived the right to an attorney shall be advised by the
court at the outset of any juvenile court hearing of:

(1) The right to remain silent;

(2) The right to confront and
witnesses;

(3) The right to present testimony in his or her own
behalf; and

(4) The right to a dispositional hearing following any
adjudication of guilt, the right to appeal any decision of
the juvenile court, the manner in which such a right
can be perfected, and the right to an attorney on
appeal.

(i) AppoiNnTMENT OF ArTORNEY. Where a respondent who
is entitled by law to a court-appointed attorney does not
knowingly and intelligently waive the right to an
attorney and cannot afford an attorney, or where the
respondent’s parents or other persons legally obligated
to care for and support the child are able to afford an
attorney but refuse to hire one, the court shall appoint
an attorney and may assess attorney’s fees pursuant to
Tenn. Code Ann. § 37-1-150.

cross-examine

Advisory Commission Comments. The standard in this rule for
waiver of the right to an attorney in juvenile court proceedings is taken
from a number of Court of Appeals decisions in which juvenile court
findings of delinquency were overturned in post-commitment proceed-
ings. According to these decisions a child is not “competent” to waive
the right to counsel “absent presence of a person capable of effectively
safeguarding their interests [and] in most cases counsel would fulfill
this safeguarding role while the juvenile’s parents would not.” State v.
Williams, Tenn. App., Middle Section (June 27, 1975) at 10; State ex rel.
Wilson v. Cook, Tenn. App., Middle Section (July 1, 1977) at 7-8; State
ex rel. Patillo v. Garrington, Tenn. App., Middle Section (July 28, 1978)
at 8.

Tenn. Code Ann. § 37-1-126 absolutely mandates appointment of an
attorney “for a child not represented by his parent, guardian, guardian
ad litem, or custodian.” The statute contemplates that a child will
never appear in court without adult guidance and representation. The
ability of a non-attorney adult who is present at the juvenile hearing to
safeguard the juvenile’s interests, and his or her effectiveness in doing
so, are among the factors to consider in reviewing the validity of a
waiver. Patillo, supra at 9; State v. Harper, Tenn. App., Middle Section
(October 2, 1979) at 6. Parents are not automatically disqualified from
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fulfilling this function. However, as the Supreme Court has observed in
a different context, “As a general rule, counsel should be provided, and
.. any doubt should be resolved in favor of appointment of counsel.”
State ex rel. Gillard v. Cook, 528 S.W.2d 545, 548 (Tenn. 1975).

Rule 31. Witnesses — Privilege Against Self-
Incrimination. — If a person other than a party is
called as a witness in the juvenile court and it appears
to the court that the testimony or other evidence being
sought may tend to incriminate the witness, the court
shall advise the witness of the privilege against self-
incrimination and of the possible consequences of tes-
tifying.

Rule 32. Dispositional Hearings; Orders. —

The purpose of dispositions in juvenile court actions
is to design an appropriate plan to meet the needs of
the child and to achieve the objectives of the state in
exercising jurisdiction. When possible, the initial ap-
proach should involve working with the child and the
family in their own home so that the appropriate
community resources may be involved in care, supervi-
sion, and treatment according to the needs of the child.

(a) SEPARATE FrROM ADJUDICATORY HEARING. A disposi-
tional hearing shall be separate and distinct from the
adjudicatory hearing to which it relates. It may be held,
however, immediately following the adjudicatory hear-
ing or at a later date in the discretion of the court.

(b) TempoRARY ORDER — DETENTION THEREUNDER. Where
a continuance of the dispositional hearing is ordered,
the court may enter such temporary order as in its
discretion seems proper under the circumstances, hav-
ing due regard for the welfare of the child. Detention
may be provided for under a temporary order in accor-
dance with Rule 15(b), but only where such detention
appears as a matter of record to be necessary for the
protection of the child or others, or where necessary to
assure the child’s appearance at the subsequent dispo-
sitional hearing.

(c) Prepisposrrion ReporT/Sociar. History; MEDICAL AND
Psycnoroaicar, ExamiNaTions.

(1) Prior to the holding of a dispositional hearing:

(i) The court may order a predisposition study pur-
suant to Rule 33, unless for special reasons in a
particular case the court concludes that such a study is
unnecessary; and

(i1) The court may order medical and psychological
examinations pursuant to Tenn. Code Ann. §§ 37-1-128
and 37-1-135 and Rules 29 and 38.

(2) Upon receipt of the predisposition report and any
medical and psychological reports, the court shall no-
tify each unrepresented party and the attorney for each
represented party and make the reports available for
inspection in accordance with Rule 33(e).

(d) Brainning Disposirionar. Hearing. All dispositional
hearings before the juvenile court shall be conducted in
accordance with Tenn. Code Ann. § 37-1-129.

(e) PreseEntaTION OF EVIDENCE; ARGUMENT. The court
may consider such evidence as may be presented by a
party, reserving the right to all parties to cross-examine
and make argument.

(f) EVIDENCE ADMISSIBLE; STANDARD OF PrROOF. In arriving
at its dispositional decision, the court shall consider
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only evidence which has been formally admitted, and
the juvenile court record of the child. All testimony
shall be under oath and may be in narrative form. The
rules of evidence shall apply except that reliable hear-
say including, but not limited to, certified copies of
convictions or documents such as psychiatric or psycho-
logical evaluations of the child or the child’s parents or
custodian or reports prepared by the Department of
Children’s Services, may be admitted provided that the
opposing party is accorded a fair opportunity to rebut
any hearsay evidence so admitted. However, this sub-
section shall not be construed to authorize the intro-
duction of any evidence secured in violation of the
Constitution of the United States or of the state of
Tennessee. The parties shall have the right to examine
any person who has prepared any report admitted into
evidence. The standard of proof at the dispositional
hearing is preponderance of the evidence.

(g) DispositioNnaL ORDER; ENTRY. At the conclusion of
the dispositional hearing, or as otherwise provided in
Rule 18, the court shall enter a dispositional order in
accordance with the provisions of Tenn. Code Ann.
§ 37-1-131 (delinquent child), § 37-1-132 (unruly
child), or § 37-1-130 (neglected or dependent child), as
the case may be.

(h) ApviseMENT oF RiGgHT TO AN APPEAL. At the disposi-
tional hearing, the court shall advise the respondent of
the right to appeal as provided in Rule 36.

(i) Expense or Disposition. Every commitment or
placement of a delinquent, unruly, or dependent or
neglected child shall, where practicable, be at the
expense of the parent, guardian, or custodian of the
child according to the ability of such persons to assume
said expense. The court shall by order provide for the
payment of such expense and where feasible obtain a
written recognition of this obligation from said persons.

(j) Orbers To BE In WriTiNG. All dispositional orders of
the court shall be in writing and signed by the judge.

(k) Foster Care Review. In all cases, if the original
disposition order places the child in foster care, the
court shall conduct or provide for review as required by
Tenn. Code Ann. title 37, chapter 2, part 4. [As
amended by order entered January 31, 1984, effective
July 1, 1984; and by order entered January 8, 2009,
effective July 1, 2009.]

Advisory Commission Comments. In choosing among statutorily
permissible dispositions in delinquent and unruly cases, the judge
should select the least restrictive disposition both in terms of kind and
duration that is appropriate to the seriousness of the offense, the
degree of culpability indicated by the circumstances of the particular
case, and the age and prior record of the child. A child should not be
committed to any institution if, consistent with the public safety, the
child can be treated and rehabilitated through community-level re-
sources.

The committee intends that dispositional hearings and dispositional
orders in unruly cases be in accordance with the federal “valid court
order” regulations, found in the appendix to these rules. The committee
further encourages the making of written findings of fact and reasons
for ordering particular dispositions within the law.

At both the adjudicatory hearing and the dispositional hearing, it is
appropriate that youth services and probation officers be witnesses
regarding admissible evidence of which they have knowledge. However,
neither youth services officers nor probation officers should present
cases or otherwise act as prosecution for the state in any juvenile court
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hearing, except as provided in Tenn. Code Ann. § 37-1-128, regarding
revocation of probation proceedings.

Local rules should provide procedures for the obtaining of the
psychiatric and psychological evaluations discussed in subsection (f),
including provisions for such evaluations in cases in which a person or
child at issue is indigent, and including provisions for the subpoenaing
of persons who may have prepared any such evaluations.

Regarding review of dispositional orders, all orders which place a
child under court-directed supervision pursuant to Tenn. Code Ann.
§ 37-1-131 (delinquent child), § 37-1-132 (unruly child), or § 37-1-130
(dependent and neglected child), may be reviewed by the court in
accordance with the provisions of Rules 34 and 35. The committee
encourages courts to keep track of all such cases either informally, or
formally as provided in Rule 34. In cases involving commitment of a
child to the Department of Children’s Services, review is governed by
Tenn. Code Ann. § 37-1-137. See also Rule 36 and Tenn. Code Ann.
§§ 37-1-107, 37-1-138, 37-1-159, on the review of juvenile court cases.

Advisory Commission Comments [2009]. The final sentence of
revised Rule 32(f) provides for a preponderance of evidence standard of
proof at dispositional hearings.

Advisory Commission Comments [2012]. The 2012 amendment
changes the last paragraph of the original Advisory Commission
Comments by substituting the term “Department of Children’s Ser-
vices” for the term “Department of Correction,” consistent with statu-
tory changes enacted by the General Assembly.

Compiler’s Notes. The amendment of the original Advisory Com-
mission Comments and the addition of the 2012 Advisory Commission
Comments, as promulgated and adopted by the Supreme Court in its
order dated January 13, 2012, was ratified and approved by House
Resolution 191 and Senate Resolution 82. The order promulgating the
amendment of the Advisory Commission Comments provided that it
take effect July 1, 2012.

Rule 32A. Permanency Planning. — (a)

GENERALLY. The permanency planning process re-
quires the juvenile court to review and approve the
development, implementation and modification of the
permanency plan for each child in foster care. The court
shall ensure the permanency plan remains in the best
interest of the child throughout the permanency plan-
ning process. The court shall monitor compliance with
the terms of the permanency plan by the parties and
issue such orders as may be appropriate to enforce
compliance. The court should modify the plan accord-
ingly to ensure timely permanency for the child. The
permanency planning process includes, but is not lim-
ited to, the ratification hearing, judicial review, foster
care review board hearing and permanency hearing.

(b) REPRESENTATION. In dependent, neglect and
abuse cases, the child shall be represented by a guard-
ian ad litem at all stages of the permanency planning
process until such time as the child is no longer in
foster care. In the event the child returns to foster care,
all efforts shall be made to appoint the same guardian
ad litem to represent the child. In addition, the parent
has a right to representation at all stages of the
permanency planning process. If a parent is not repre-
sented by an attorney, the court shall advise the parent
in open court of the right to an attorney and, if indigent,
of the right to a court-appointed attorney. The court
shall not proceed with the hearing unless the parent
has waived the right to an attorney in accordance with
Rule 30.

(¢) ArtENDANCE; NoTICcE; DiLIGENT SEARCH FoOR AB-
SENT PARENTS. At the beginning of each hearing, the
court shall ascertain whether all necessary persons are
before the court, including the child, parents (including
putative fathers), representative of the foster care
agency, CASA (Court Appointed Special Advocate), and
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foster parents, preadoptive parents or relatives provid-
ing care of the child. If a necessary person is not
present, the court shall determine whether notice of the
hearing was provided. If a parent’s identity or where-
abouts are unknown, the court shall ascertain whether
the agency has made reasonable efforts to identify
and/or determine the whereabouts of the absent
parent.

(d) EvipENCE; STANDARD OF ProOF. The court shall
consider only evidence which has been formally admit-
ted, and the juvenile court record of the child. All
testimony shall be under oath and may be in narrative
form. The rules of evidence shall apply except that
reliable hearsay including, but not limited to, docu-
ments such as psychiatric or psychological evaluations
of the child or the child’s parents or custodian or
reports prepared by the Department of Children’s Ser-
vices, may be admitted provided that the opposing
party is accorded a fair opportunity to rebut any
hearsay evidence so admitted. However, this subsection
shall not be construed to authorize the introduction of
any evidence secured in violation of the Constitution of
the United States or of the State of Tennessee. The
parties shall have the right to examine any person who
has prepared any report admitted into evidence. The
standard of proof at the ratification hearing, judicial
review and permanency hearing is preponderance of
the evidence. This subsection does not apply to foster
care review board hearings.

(e) CONTINUANCES. A case may be continued to a date
certain only upon good cause shown.

(f) ORDER. At the conclusion of each ratification
hearing, judicial review, and permanency hearing the
court shall enter an order in writing and signed by the
judge. The order shall include the name of the persons
attending the hearing and their relationship to the
child; if a parent is not represented by counsel, that the
parent has waived his or her right pursuant to Rule 30;
and, if a necessary person is not present, whether
notice of the hearing was provided. If a parent’s iden-
tity or whereabouts are unknown, the order shall
include findings of the reasonable efforts made by the
agency to identify the parent or to ascertain the where-
abouts of the absent parent. The order shall include
findings of fact that the permanency plan is in the best
interest of the child and that the agency has or has not
exercised reasonable efforts pursuant to T.C.A. § 37-1-
166. In addition, the order shall include all other
findings required by federal and state law.

(g) RariricatioN HEARING.

(1) The court shall review the permanency plan for
each child in foster care pursuant to T.C.A. § 37-2-403.
The court shall take such action as may be necessary to
ensure the plan is in the child’s best interest. The
initial permanency plan must be ratified within sixty
(60) days of a child’s foster care placement. Permanency
plans are subject to modification and shall be reevalu-
ated and updated at least annually.

(2) The court shall explain on the record that the
purpose of the ratification hearing is to review and
approve the permanency plan. The court shall advise
the parties that the consequences of failure to comply
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with the plan, visit or support the child will be termi-
nation of the parents’ or guardians’ parental rights, and
that the parents or guardians may be represented by
an attorney in any termination proceeding.

(3) If the permanency plan has been agreed upon by
the parties, the court shall review and only ratify the
plan if the court finds it to be in the best interest of the
child. If the court finds the plan is not in the best
interest of the child, the court shall hold an evidentiary
hearing to develop and ratify a plan that is in the best
interest of the child.

(4) If the parties are unable to agree on the perma-
nency plan, the court shall hold an evidentiary hearing
to develop and ratify a plan that is in the best interest
of the child.

(5) In cases where the court ratifies the plan with-
out modifications and the parent or guardian is not
present at the ratification hearing and did not partici-
pate in the development of the permanency plan, the
court shall determine the efforts made by the agency to
notify the parent or guardian of the requirements of the
plan. The court shall include findings of these efforts in
the order. In cases where the parent or guardian is not
present for the hearing and the court modifies any
provisions of the plan, the judge shall instruct the
agency in the order to timely notify the parent or
guardian of the plan’s provisions.

(h) JupiciaL ReviEw; FostErR CARE REVIEW BoARD
Hearines.

(1) The court shall review the permanency plan, or
delegate the review to the foster care review board,
within ninety (90) days of the child’s date of foster care
and no less often than every six (6) months thereafter
until such time as the child is no longer in foster care.
Reviews may be scheduled as often as determined
necessary. The agency shall submit a report on the
progress of the permanency plan to the court or foster
care review board. In addition, the progress report
shall be provided to the parents whose rights have not
been terminated or surrendered, the parent’s attorney,
guardian ad litem and/or attorney for the child and the
child who is a party to the proceeding. The hearings
shall be held in accordance with T.C.A. §§ 37-2-404 and
406.

(2) When the review of the permanency plan is
conducted by the foster care review board, the board
shall prepare and submit an advisory report of its
findings and recommendations in accordance with
T.C.A. § 37-2-406(c)(1)(A). The court shall establish a
procedure to receive the report from the foster care
review board. The advisory report shall be filed with
the clerk of the court who shall record the date and
hour of the filing. The clerk of the court shall also mail
a copy of the report to all parties and their attorneys of
record. At the next hearing by the court, the court shall
review the board’s advisory report. The court shall
determine whether the recommendations are in the
best interest of the child and, if in the child’s best
interest, incorporate the recommendations into the
child’s permanency plan.

(3) The court shall also establish a procedure to
receive, docket and conduct a hearing on a direct
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referral of the foster care review board within the time
limits provided by T.C.A. § 37-2-406(c)(1)(B). The court
shall ensure that the board is provided a copy of the
order.

(i) PERMANENCY PLANNING.

(1) The court shall conduct a permanency hearing
within twelve (12) months of the child’s date of foster
care placement; or within thirty (30) days of a determi-
nation that reasonable efforts to reunify the family are
not required pursuant to T.C.A. § 37-1-166(g)(4). The
hearing shall be conducted pursuant to T.C.A.
§ 37-2-409.

(2) At this hearing the court shall make findings of
fact whether reasonable efforts have been made to
reunify the family or to finalize another permanent
goal. These findings shall be included in the order.

(3) The court must determine the appropriate goal
for the child to achieve permanency. Continuation of
the goal of reunification should be allowed only in
circumstances where the parent or guardian has sub-
stantially complied with the permanency plan. How-
ever, in determining whether the parent or guardian is
in substantial compliance, the court must determine
that the agency has provided reasonable efforts for the
parent or guardian to comply with the responsibilities
on the permanency plan. Additionally, the court shall
determine whether the services for the child provided
for in the plan are in the best interest of the child and
if other services are required. [Added by order entered
January 8, 2009, effective July 1, 2009; and amended
by order filed January 13, 2012, effective July 1, 2012.]

Advisory Commission Comments [2009]. The purpose of this
Rule 32A is to provide procedures for each hearing in the permanency
planning process that occurs for children in foster care, specifically the
ratification hearing, judicial review, foster care review board hearing,
and permanency hearing. These procedures provide for safeguarding
the rights of the parties, applicable evidentiary standards, and judicial
oversight of the permanency process. The permanency planning pro-
cess provides an opportunity to ensure timely permanency for children
via continuing judicial oversight of the process. Permanency may be
achieved through either of the five permanency goals: return to parent,
exit custody with a fit and willing relative, adoption, permanent
guardianship, or planned permanent living arrangement. The role of
the juvenile court judge as the gatekeeper of the foster care system
requires judicial monitoring of every child’s permanency plan. The
result of proper judicial oversight is a beneficial permanency plan that
comprehensively addresses the needs of the child and family while
charting a timely course for the child to reach a permanent, safe, and
healthy home.

Subsection (b) clarifies that the child must be represented by a
guardian ad litem, and the parent has a right to representation by an
attorney throughout the permanency planning process. The appoint-
ment of the guardian ad litem for the child should occur prior to the
first hearing in the proceeding, including the preliminary hearing. A
child may not waive his or her right to a guardian ad litem. In addition,
the parent has the right to be represented by an attorney when the case
is initiated. If the parent has previously waived his or her right to
counsel pursuant to Rule 30, the court shall advise the parent at each
of these hearings of the right to an attorney and, if indigent, of the right
to a court-appointed attorney. If the parent continues to waive the right
to representation, the court must continue to comply with Rule 30.

Advisory Commission Comments [2012]. The 2012 amendment
adds new paragraph (e) regarding continuances (and re-letters the
subsequent existing paragraphs). Continuances of foster care review
board hearings shall only occur when absolutely necessary so as to not
unduly delay permanency for youth in custody.

Paragraph (h)(2) is also amended to provide for the filing of the
advisory report. As a result of the amendment, the advisory report shall
be treated like any other court document. Therefore it must be
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file-stamped and placed in the judicial file. Further, the clerk of the
court shall mail a copy of the report to all parties to the case and their
attorney of record.

Compiler’s Notes. The adoption of this rule, as promulgated and
adopted by the Supreme Court in its order dated January 8, 2009, was
ratified and approved by 2009 House Resolution 16 and Senate Reso-
lution 18. The order promulgating the adoption of this rule provided
that it take effect on July 1, 2009.

The amendment of this rule, as promulgated and adopted by the
Supreme Court in its order dated January 13, 2012, was ratified and
approved by 2012 House Resolution 191 and Senate Resolution 82. The
order promulgating the 2012 amendment of this rule provided that it
take effect July 1, 2012.

Rule 33. Predisposition Report/Social History.
— (a) GEeNERAL Provisions. The court may order that in
any case or in any class of cases a predisposition report
be made including an investigation and evaluation of
the habits, surroundings, conditions and tendencies of
the child. The report shall be made by the youth
services officer, probation officer, or other person desig-
nated by the court.

(b) Request rFor REeport; Courr OrDERS. When not
otherwise provided, the court may upon its own motion
or upon the request of any party order that a report be
prepared. The order may specify the time within which
the report shall be completed and submitted to the
court.

(¢) SuppLEMENTAL STUDIES. At any time the court may
order a supplemental social study to be made.

(d) ConsiperatioNn or Report BY Court. If the allega-
tions of the petition are denied, the report shall not be
considered by the court prior to the determination
whether the allegations of the petition have been
established.

(e) InspectioN OF RePORTS; CoNFIDENTIALITY. Generally,
the child, the child’s attorney, the child’s parent, guard-
ian or legal custodian, and other parties shall be
entitled to inspect and obtain copies of the predisposi-
tion report and all medical, psychological and other
reports on which it is based, except that information
protected from disclosure by law. However, the court in
its discretion may decline to permit inspection or copy-
ing of sensitive reports, or portions thereof, to anyone
other than an attorney if it determines that such
inspection would be detrimental to the child. If a party
is unrepresented and is denied the right to inspect and
make copies, an attorney shall be appointed for the
party and shall be permitted to inspect and copy
reports as herein provided. The court shall issue such
orders as are necessary to maintain the confidential
nature of information so classified. However, in order to
permit response pursuant to Rule 32(f), the court shall
disclose, at least to attorneys for the parties, any
confidential information relevant to disposition. [As
amended by order filed December 29, 2005, effective
July 1, 2006.]

Advisory Commission Comments [2006]. The amendment allows
parties to inspect and copy reports. The court has discretion to limit
inspection to attorneys of parties.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated December 29,
2005, was ratified and approved by 2006 House Resolution 197 and
Senate Resolution 97. The order promulgating the amendment of this
rule provided that it take effect July 1, 2006.

Rule 34

IV. PostHEARING PROCEDURES; MISCELLANEOUS
Provisions.

Rule 34. Relief from Judgments or Orders —
Modification and Vacation of Orders. — Except in
cases where the petition has been heard upon the
merits and dismissed, the procedures herein shall be
followed to obtain appropriate relief under this rule.

(a) CrericaL Mistakes. Clerical mistakes in judg-
ments, orders, or other parts of the record and errors
therein arising from oversight or omission may be
corrected by the court at any time on its own initiative
or on motion of any party, after such notice, if any, as
the court orders. During the pendency of an appeal
such mistakes may be so corrected before the record on
appeal is docketed in the appellate court and thereaf-
ter, while the appeal is pending, may be so corrected
with leave of the appellate court.

(b) ExtraorDINARY RELIEF. An order of the court shall
be vacated if it appears that it was obtained by fraud or
mistake sufficient therefor in a civil action, or the court
lacked jurisdiction over a necessary party or of the
subject matter, or newly discovered evidence so
requires.

(c) MopbrricarioN For Best INTEREST oF CHILD. An order
of the court may also be modified or vacated on the
ground that changed circumstances so require in the
best interest of the child, except an order committing a
delinquent child to the Department of Children’s Ser-
vices or an institution for delinquent children, an order
terminating parental rights or an order of dismissal. An
order granting probation to a child found to be delin-
quent or unruly may be revoked, according to the
provisions of Rule 35, on the ground that the conditions
of probation have not been observed. Placements after
a child has been committed to the Department of
Children’s Services shall be reviewed as provided in
Tenn. Code Ann. § 37-1-137, and, in the case of termi-
nation of home placement, Rule 35.

(d) Petrrions To Mopiry or Vacare ORDERS. Any party to
the proceeding, the probation officer, or any other
person having supervision or legal custody of or an
interest in the child may petition the court for the relief
provided in subsections (b) and (c) of this rule. The
petition shall be styled “Petition to Vacate Order” or
“Petition to Modify Order,” as the case may be, shall set
forth in concise language the grounds upon which the
relief is requested, and shall include:

(1) The name of the court to which the application is
addressed,;

(2) The title and action number of the original
proceeding;

(3) The name, age, and address, if any, of the child
upon whose behalf the application is brought;

(4) The name and residence address, if known, of the
parent, guardian or legal custodian or, if not known or
if there is no parent, guardian or legal custodian
residing within the state, the name and residence
address, if known, of any adult relative residing within
the county, or if there is none, the name and residence
address of the adult relative residing nearest the court;

(5) The date and general nature of the order sought



Rule 35

to be modified or vacated;

(6) A concise statement as to the grounds alleged to
require the modification or vacation of the order, in-
cluding any change of circumstance or new evidence;

(7) A concise statement as to relief requested; and

(8) A statement as to the petitioner’s relationship or
interest in the child, if the petition is brought by a
person other than the child.

A petition to modify or vacate an order under this
section shall be liberally construed in favor of its
sufficiency.

(e) Procenures. If the petition sets forth proper
grounds as provided in subsection (b) above for vacat-
ing an order of the court, and if the evidence warrants,
the court shall vacate the order after following the
procedures set forth below. Except in proceedings to
revoke probation or to terminate home placement,
which are governed by Rule 35, if the petition sets forth
a change of circumstance or new evidence and it
appears that the best interest of the child may be
promoted by the proposed modification or vacation of
order under subsection (c) above, the court may grant
the relief petitioned for after following the procedures
set forth below.

(1) After the petition is filed, the court shall set a
hearing, which shall be within thirty (30) calendar days
after the filing of the petition, except as provided in
subsection (5) below.

(2) The clerk shall give notice to all necessary
parties.

(3) If the child is temporarily placed in a secure
facility pending a change in placement, the child,
unless sooner released, shall be brought before the
juvenile court for a detention hearing as provided in
these rules.

(4) If a change of circumstance or new evidence
relates to the adjudicatory portion of the previous
hearing, the procedures relating to adjudicatory hear-
ings prescribed in these rules shall apply to the deter-
mination of that issue. In all other cases, the proce-
dures relating to dispositional hearings prescribed in
these rules shall apply.

(5) If any petition to modify or vacate an order is
agreed to by all parties entitled to notice under section
(e)(2) above, and their attorneys, if any, the court may
in its discretion modify or vacate a previous order
without a formal hearing.

(6) Where a modification of an order is sought under
subsection (c) of this rule, the court may, after review-
ing a dispositional order pursuant to this rule, order
any disposition which would be permissible at the
original dispositional hearing under the Tennessee
Juvenile Code and these rules; however, the court may
not increase the severity of the disposition without the
consent of the necessary parties, except pursuant to a
hearing held in accordance with Rule 35, or, if the child
is in foster care, in accordance with Tenn. Code Ann.
Title 37, Chapter 15 [title 37, chapter 2, part 4]. [As
amended by order filed January 13, 2012, effective July
1, 2012.]

Advisory Commission Comments. Although Tenn. Code Ann.
§ 37-1-139, on which this rule is largely based, refers to the setting
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aside and vacation of orders, and to the modification and change of
orders, the committee deemed it unnecessary in the rule to use more
than two terms to refer to only two possible actions by the court under
this rule and under the statute. Therefore, the terms “vacation” and
“modification” are used solely throughout, for the sake of simplicity and
clarity.

Aside from the correction of clerical mistakes, which may be handled
by motion, this rule requires petitions for any modification or vacation
of orders. While in adult cases motions are used to initiate such action,
the juvenile code at § 37-1-139 requires petitions. As is the case
generally with these rules, this rule is intended merely to supplement
the code by specifying procedures which will implement the statutory
requirements in a manner consistent with the purposes set forth in
Tenn. Code Ann. § 37-1-101 and in Rule 1 of these rules.

This rule overlaps somewhat with Rule 35, regarding revocation of
probation and termination of home placement. Although parties are
referred to Rule 35 for procedures in revocation of probation cases, the
committee intends that in cases where it is alleged that probation as
opposed to a harsher disposition was ordered because of false informa-
tion, the proper procedure would be to file a petition to set aside the
order because of fraud, and then to bring the case back up for a
rehearing on the disposition. As only the grounds for relief set forth in
subsection (c) of the rule are affected by the limitation expressed in
subsection (e)(6), the court would be authorized in such a rehearing to
order a more restrictive disposition in such cases.

Advisory Commission Comments [2012]. The 2012 amendment
substitutes the term “Department of Children’s Services” for the term
“Department of Corrections,” consistent with statutory changes en-
acted by the General Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 13, 2012,
was ratified and approved by 2012 House Resolution 191 and Senate
Resolution 82. The order promulgating the 2012 amendment of this
rule provided that it take effect July 1, 2012.

Rule 35. Probation Revocation — Termination
of Home Placement. — (a) Procepure. Proceedings to
revoke probation shall be conducted in the same man-
ner as proceedings on petitions alleging delinquent or
unruly conduct. Proceedings to terminate home place-
ment shall be conducted in the same manner as pro-
ceedings on petitions alleging delinquent or unruly
conduct and in accordance with Tenn. Code Ann. § 37-
1-137. The child whose probation or home placement is
sought to be revoked shall be entitled to all rights that
a child alleged to be delinquent or unruly is entitled to
under law and these rules, except that the petition
shall be styled “Petition to Revoke Probation” or “Peti-
tion to Terminate Home Placement” and shall, in addi-
tion to fulfilling the other requirements for petitions set
forth in Rule 9, state the terms of probation or home
placement alleged to have been violated and the factual
basis for these allegations.

(b) Disposition IN REvocation o ProBation Cases. If the
child is found by a preponderance of the evidence to
have violated a term of probation, the court may:

(1) Extend the period of probation, or

(2) Make any other disposition which would have
been permissible in the original proceeding.

(c) Disposition v TermiNaTION oF HoMmE PracEMENT
Casgs. Dispositions in termination of home placement
cases shall be as provided in Tenn. Code Ann. § 37-1-
137.

Advisory Commission Comments. Although the term “aftercare”
is often used to refer to the same process, the term “home placement”
is used in this rule, to be consistent with Tenn. Code Ann. §§ 37-1-102
and 37-1-137, and should be construed to include whatever form of
“aftercare” is arranged pursuant to § 37-1-137. Petitions are not
absolutely required in termination of home placement cases. Such
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proceedings may be by administrative hearings conducted upon writ-
ten reports, as provided for in § 37-1-137.

Rule 36. Appeals. — (a) D Novo AppeaL. Appeals
may be taken in accordance with Tenn. Code Ann.
§ 37-1-159.

(b) RicuT TO AN ATTORNEY. Right to an attorney at all
stages of the proceedings shall include the right to an
attorney in an appeal.

(¢) Notiricarion oF RiGHT To APPEAL IN DELINQUENT AND
Unrury Casks. At the dispositional hearing on a petition
alleging delinquent or unruly conduct, whether before
the magistrate or judge and whether on a plea of guilty
or not guilty, if the respondent is found guilty, he or she
shall be informed of the right to appeal, the time limit
for appeal, the manner in which to perfect an appeal,
and the right to an appointed attorney on appeal if
indigent.

(d) Norrricarion, GENERALLY. In all other dispositional
proceedings, the judge should notify all parties of their
right to appeal and of the time limits for and manner of
perfecting an appeal.

(e) Fiuing. An appeal may be perfected by filing a
notice of appeal with the clerk of the juvenile court,
within ten (10) days, excluding non-judicial days, of the
entry of the order of final disposition. When an appeal
has been perfected, the clerk shall cause the entire
record in the case, including the juvenile court’s find-
ings and written reports from probation officers, court
employees or professional consultants, to be taken
forthwith to the circuit court, where the case shall be
set for a hearing in accordance with Tenn. Code Ann.
§ 37-1-159. [As amended by order entered January 31,
1984, effective July 1, 1984; and by order filed January
13, 2012, effective July 1, 2012.]

Advisory Commission Comments. Appeals which may be taken
under Tenn. Code Ann. § 37-1-159 include appeals of orders revoking
probation or terminating home placement, both of which may be
considered “final dispositions” of children, as that section requires.

This rule requires that the juvenile court judge or magistrate inform
any child found guilty of a delinquent or unruly offense of the right to
appeal, etc., in subsection (c). Failure to so inform such a child may
entitle the child to file a delayed appeal under the Juvenile Post
Commitment Procedures Act, at Tenn. Code Ann. § 37-1-319. Subsec-
tion (d), while not mandatory, indicates the committee’s strong intent
that such notifications take place in all cases, both in the interest of
informing parties of their rights, and in the interest of preserving the
finality of judgments by avoiding any occasion for a writ of certiorari on
the basis that a party was not so informed at the hearing or was
without fault in being unaware of the right to appeal.

The constitutional prohibition against being placed twice in jeopardy
for the same offense precludes the state from seeking de novo appeal in
a delinquent or unruly case which has been dismissed following a
hearing on the merits. For further discussion of this issue see the
comment to Rule 4.

Advisory Commission Comments [2012]. The 2012 amendment
substitutes, in paragraph (c) of the rule and in the original Advisory
Commission Comments, the term “magistrate” for the term “referee,”
consistent with statutory changes enacted by the General Assembly.

Compiler’s Notes. The amendment of this rule and the original
Advisory Commission Comments, and the addition of the 2012 Advi-
sory Commission Comments, as promulgated and adopted by the
Supreme Court in its order dated January 13, 2012, was ratified and
approved by 2012 House Resolution 191 and Senate Resolution 82. The
order promulgating the 2012 amendment of this rule provided that it
take effect July 1, 2012.

Rule 38

Rule 37. Appointment of a Guardian Ad Litem
for the Child. — (a) In delinquent and unruly pro-
ceedings, the court at any stage of a proceeding, on
application of a party or on its own initiative, shall
appoint a guardian ad litem for a child if such child has
no parent, guardian or custodian appearing on such
child’s behalf; or such parent’s, guardian’s or custodi-
an’s interests conflict with the child’s; or in any other
case in which the interests of the child require a
guardian.

(b) In any proceeding resulting from a report of
harm or an investigation report under T.C.A. §§ 37-1-
401 — 37-1-411 and T.C.A. § 37-1-101 et. seq., the
court shall appoint a guardian ad litem for the child
who is or may be the subject of such report. The
guardian ad litem shall comply with the requirements
of Tennessee Supreme Court Rule 40.

(c) A party to the proceeding or the party’s employee
or representative shall not be appointed as the child’s
guardian ad litem. [As amended by order entered
January 31, 1984, effective July 1, 1984; and by order
filed January 2, 2007, effective July 1, 2007.]

Advisory Commission Comments [2007]. The 2007 amendment
conforms Rule 37 to T.C.A. § 37-1-149 and Tennessee Supreme Court
Rule 13, which set out the provisions for the appointment of guardians
ad litem. T.C.A. § 37-1-401 et. seq., is the law on mandatory child
abuse reports. T.C.A. § 37-1-402 states that the purpose of this law is
to protect children whose physical or mental health and welfare are
adversely affected by brutality, abuse or neglect. The amendment also
refers practitioners to Tennessee Supreme Court Rule 40, which
provides for the responsibilities of the guardian ad litem in neglect,
abuse and dependency proceedings.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 2, 2007,
was ratified and approved by 2007 House Resolution 16 and Senate
Resolution 14. The order promulgating the 2007 amendment of this
rule provided that it take effect July 1, 2007.

Rule 38. Protective Orders — Judicial Con-
sent for Treatment. — (a) GeNEraL CriTeriA. Upon its
own motion or upon the motion of the child; the child’s
parents, guardian, legal custodian, or guardian ad
litem; a probation officer; a caseworker; the prosecuting
attorney; the attorney for any department of govern-
ment; or any person providing services to the child or
the child’s parent, guardian, or custodian; the juvenile
court may, on the basis of a report that a child’s welfare
or safety may be endangered or for good cause shown
upon the record, issue an injunction, an order, or an ex
parte emergency order:

(1) To provide a child with a mental examination or
treatment in accordance with Tenn. Code Ann. §§ 37-
1-128 and 37-1-135 and/or with Title 33 of the Tennes-
see Code Annotated; and/or

(2) To provide a child with a physical examination or
treatment, and to that end, the following procedures
are also authorized:

(i) Where a physician advises that an emergency
exists, the court may order the child detained in a
health care facility while the emergency exists;

(i1) Where a physician advises that continued medi-
cal care is necessary to protect the child after an
emergency has passed, the court may order these
services for a reasonable length of time and order the
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child detained while they are provided;

(iii) Where the emergency has passed or whenever
the medical care is no longer necessary, the child shall
be returned to the child’s parents, guardian, or custo-
dian unless a petition has been filed and the court has
determined that the child should not be returned to
their custody pending the hearing.

(b) OraL anp TeLEPHONE AutHORIZATIONS. Where the
need for an emergency order under section (a) of this
rule arises and the court is not in regular session, the
judge or magistrate may give oral or telephone autho-
rization to place a child in protective custody or to
detain a child in a physical health care service, which
authorization shall have the same force and effect as if
written and which shall be followed by a written order
on the first regular day of court thereafter.

(¢) PreLiviNary HEArINGs. Whenever a child is placed
in protective custody or detained as above provided in
section (a) of this rule, the court shall conduct a
preliminary hearing as provided in Rules 5 and 16,
within seventy-two (72) hours, excluding nonjudicial
days. The parents, guardian or other legal custodian or
person with whom the child was residing at the time
the injunction, order or ex parte emergency order was
issued shall be notified of the time and place of the
hearing. The child shall also be so notified if over
fourteen (14) years of age and not incapacitated be-
cause of the need for emergency treatment.

(d) ConseNt or PARENTS. At any time when a child is
subject to an injunction, order, or emergency order of
the court as provided in section (a) of this rule, reason-
able effort shall be made to notify the parents, guard-
ian, or other legal custodian for the purpose of gaining
consent for such injunction, detention, examination, or
treatment. However, if such consent cannot be secured
and the child’s welfare or safety so requires, the court
may authorize the needed injunctive relief, detention,
and/or medical examination and treatment. [As
amended by order filed January 13, 2012, effective July
1, 2012.]

Advisory Commission Comments [2012]. The 2012 amendment
substitutes in paragraph (b) the term “magistrate” for the term
“referee,” consistent with statutory changes enacted by the General
Assembly.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 13, 2012,
was ratified and approved by 2012 House Resolution 191 and Senate
Resolution 82. The order promulgating the 2012 amendment of this
rule provided that it take effect July 1, 2012.

Rule 39. Termination of Parental Rights. —
(a) PETITION. A petition to terminate the parental rights
of either or both parents to a minor child may be filed
by: the prospective adoptive parent(s) of the child,
including extended family members caring for related
children; any licensed child-placing agency having cus-
tody of the child; the child’s guardian ad litem; a court
appointed special advocate (CASA) agency; or the De-
partment of Children’s Services. The petition shall
state:

(1) The child’s birth name;

(2) The child’s age or date of birth;
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(3) The child’s current residence address or county of
residence or that the child is in the custody of the
department or a licensed child-placing agency;

(4) Any other facts that allege the basis for termina-
tion of parental rights and that bring the child and
parties within the jurisdiction of the court;

(5) A verified statement that:

(A) the putative father registry maintained by the
department has been consulted within ten (10) working
days of the filing of the petition and shall state whether
there exists any claim on the registry to the paternity of
the child who is the subject of the termination or
adoption petition;

(B) indicates if there exists any other claim or poten-
tial claim to the paternity of the child; and

(C) describes whether any other parental or guard-
ianship rights have been terminated by surrender,
parental consent, or otherwise, and whether any other
such rights must be terminated before the child can be
made available for adoption.

(6) The petition or request for termination in the
adoption petition shall have the effect of forever sever-
ing all of the rights, responsibilities, and obligations of
the parent(s) or guardian(s) to the child who is the
subject of the order, and of the child to those parent(s)
or guardian(s);

(7) The child will be placed in the guardianship of
other person, persons or public or private agencies who,
or that, as the case may be, shall have the right to adopt
the child, or to place the child for adoption and to
consent to the child’s adoption; and

(8) The parent or guardian shall have no further
right to notice of proceedings for the adoption of the
child by other persons and that the parent or guardian
shall have no right to object to the child’s adoption or
thereafter, at any time, to have any relationship, legal
or otherwise, with the child.

(9) In addition to meeting the foregoing require-
ments, the petition shall contain the following notice:
"Any appeal of the trial court’s final disposition of the
petition for termination of parental rights will be
governed by Rule 8A, Tennessee Rules of Appellate
Procedure, which imposes special time limitations for
the filing of a transcript or statement of the evidence,
the completion and transmission of the record on ap-
peal, and the filing of briefs in the appellate court, as
well as other special provisions for expediting the
appeal. All parties must review Rule 8A, Tenn. R. App.
P, for information concerning the special provisions
that apply to any appeal of this case.

(b) Service or Process anp NoricE oF PROCEEDINGS.

(1) Upon the filing of the petition, the court shall
cause the necessary parties as provided in T.C.A. § 36-
1-117 to be summoned in accordance with the Tennes-
see Rules of Civil Procedure.

(2) Prior to terminating the rights of any parent who
is incarcerated it must be affirmatively shown to the
court that the incarcerated parent or guardian received
notice of the following:

(A) The time and place of the hearing to terminate
parental rights;

(B) That the hearing will determine whether the
rights of the incarcerated parent or guardian should be
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terminated,;

(C) That the incarcerated parent or guardian has the
right to participate in the hearing and contest the
allegation that the rights of the incarcerated parent or
guardian should be terminated, and, at the discretion
of the court, such participation may be achieved
through personal appearance, teleconference, telecom-
munication or other means deemed by the court to be
appropriate under the circumstances; and

(D) That if the incarcerated parent or guardian
wishes to participate in the hearing and contest the
allegation, such parent or guardian:

(1) If indigent, will be provided with a court ap-
pointed attorney to assist the parent or guardian in
contesting the allegation, and

(i1) Shall have the right to perpetuate such per-
son’s testimony or that of any witness by means of
depositions or interrogatories as provided by the
Tennessee Rules of Civil Procedure.

(E) If the incarcerated parent or guardian volun-
tarily signs a waiver or if said person takes no action
after receiving notice of such rights, the court may
proceed with the termination proceedings without the
presence of the incarcerated parent or guardian.

(¢) REsPoNsE oF RESPONDENT. Any respondent may per-
sonally appear or file a written answer to the petition.
A written response shall admit or deny the allegations
of the petition and shall set forth the name and address
of the answering respondent or his or her attorney.

(d) Guagrpian Ap Litem. Appointment of a guardian ad
litem for the child shall be governed by T.C.A.
§ 37-1-149.

(e) Apsupicarory HEARING ON TERMINATION.

(1) The court shall conduct an adjudicatory hearing
to determine the issues raised by the petition and by
any answer(s) filed. Notice of the hearing shall be
provided in the summons.

(2) At the beginning of the hearing, any party who
appears without an attorney shall be informed of the
right to an attorney, and in the case of an indigent
respondent an attorney shall be appointed pursuant to
Tennessee Supreme Court Rule 13, unless waived by
the party. Any such waiver shall be reflected in the
record pursuant to Rule 30 of these rules.

(3) The court may, as it deems necessary, order the
child to be examined by a psychiatrist, a licensed
clinical psychologist, a physician, or any other appro-
priate person or agency. If a parent’s ability to care for
the child is at issue, the court may order a similar
examination of the parent.

(4) The court may for good cause shown continue or
take the case under advisement for such time as is
required for receiving additional evidence, reports or
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assessments, or any other necessary information.

(5) All findings of fact shall be based on clear and
convincing evidence. Neither the husband-wife, physi-
cian-patient, psychologist-patient, or clergy-penitent
privilege shall be grounds for excluding any evidence in
termination of parental rights proceedings.

(f) DisPosITION.

(1) If the court finds that any one or more of the
grounds authorizing termination of parental rights
exist and that the best interests of the child require the
termination of such rights pursuant to the statute, the
court shall enter an order that makes specific findings
of fact and conclusions of law within thirty (30) days of
the conclusion of the hearing.

(2) Should the court conclude that there are no
grounds for termination of parental rights, or that the
best interests of the child require that such rights
should not be terminated, the court shall dismiss the
petition and set forth in the order the facts and conclu-
sions upon which the dismissal is based.

(3) A juvenile court order terminating parental
rights shall award complete custody, control, and
guardianship of the child to the Department of Chil-
dren’s Services or a licensed child-placing agency with
the right to place the child for adoption and to consent
to the adoption in loco parentis.

(4) When an appeal is taken from the trial court’s
disposition, the court in its discretion may stay its
order or otherwise suspend relief or grant whatever
additional or modified relief is deemed appropriate
during the pendency of the appeal and upon such terms
as it deems proper. The trial court’s decision regarding
a stay, or other such relief granted pursuant to this
subparagraph, may be reviewed by the appellate court
pursuant to Rule 7, Tenn. R. App. P. [As amended by
order entered January 15, 2004, effective July 1, 2004;
and by order filed January 2, 2007, effective July 1,
2007.]

Advisory Commission Comments [2007]. The amendment corre-
sponds the rule with the applicable code, T.C.A. § 36-1-113, which was
substantially revised in 1996.

Compiler’s Notes. The amendment of this rule, as promulgated
and adopted by the Supreme Court in its order dated January 15, 2004,
was ratified and approved by 2004 House Resolution 244 and Senate
Resolution 122. The order promulgating the amendment of this rule
provided that it take effect July 1, 2004.

The amendment of this rule, as promulgated and adopted by the
Supreme Court in its order dated January 2, 2007, was ratified and
approved by 2007 House Resolution 16 and Senate Resolution 14. The
order promulgating the 2007 amendment of this rule provided that it
take effect July 1, 2007.



APPENDIX

The appendix to the Tennessee Rules of Juvenile
Procedure shall consist of sections 37-1-101, 37-1-102,
37-1-105, 37-1-106, 37-1-111, 37-1-113, 37-1-114, 37-1-
116 and 37-1-117 of the Tennessee Code Annotated and
the following § 31.303(f)(3) of Title 28 of the Code of
Federal Regulations, known as the “valid court order”
regulations:

§ 31.303 Substantive requirements.

L

(3) Valid Court Order. For the purpose of determin-
ing whether a valid court order exists and a juvenile
has been found to be in violation of that valid order all
of the following conditions must be present prior to
secure incarceration:

(1) The juvenile must have been brought into a court
of competent jurisdiction and made subject to an order
issued pursuant to proper authority. The order must be
one which regulates future conduct of the juvenile.
Prior to issuance of the order, the juvenile must have
received the full due process rights guaranteed by the
Constitution of the United States.

(i) The court must have entered a judgment and/or
remedy in accord with established legal principles
based on the facts after a hearing which observes
proper procedures.

(iii)) The juvenile in question must have received
adequate and fair warning of the consequences of
violation of the order at the time it was issued and such
warning must be provided to the juvenile and to the
juvenile’s attorney and/or to legal guardian in writing
and be reflected in the court record and proceedings.

(iv) All judicial proceedings related to an alleged
violation of a valid court order must be held before a
court of competent jurisdiction. A juvenile accused of
violating a valid court order may be held in secure
detention beyond the 24-hour grace period permitted
for a noncriminal juvenile offender under OJJDP moni-
toring policy, for protective purposes as prescribed by
State law, or to assure the juvenile’s appearance at the
violation hearing, as provided by State law, or to assure
the juvenile’s appearance at the violation hearing, as
provided by State law, if there has been a judicial
determination based on a hearing during the 24-hour
grace period that there is probable cause to believe the
juvenile violated the court order. In such case the

juveniles may be held pending a violation hearing for
such period of time as is provided by State law, but in
no event should detention prior to a violation hearing
exceed 72 hours exclusive of nonjudicial days. A juve-
nile alleged or found in a violation hearing to have
violated a Valid Court Order may be held only in a
secure juvenile detention or correctional facility, and
not in an adult jail or lockup.

(v) Prior to and during the violation hearing the
following full due process rights must be provided:

(A) The right to have the charges against the juve-
nile in writing served upon him or her a reasonable
time before the hearing;

(B) The right to a hearing before a court;

(C) The right to an explanation of the nature and
consequences of the proceeding;

(D) The right to legal counsel, and the right to have
such counsel appointed by the court if indigent;

(E) The right to confront witnesses;

(F) The right to present witnesses;

(G) The right to have a transcript or record of the
proceedings [see definition for “record” in Rule 2]; and

(H) The right of appeal to an appropriate court.

(vi) In entering any order that directs or authorizes
the placement of a status offender in a secure facility,
the judge presiding over an initial probable cause
hearing or violation hearing must determine that all
the elements of a valid court order (paragraphs (£)(3)(1),
(i1), (iii) of this section) and the applicable due process
rights (paragraph (f)(3)(v) of this section) were afforded
the juvenile and, in the case of a violation hearing, the
judge must obtain and review a written report that:
reviews the behavior of the juvenile and the circum-
stances under which the juvenile was brought before
the court and made subject to such order; determines
the reasons for the juvenile’s behavior; and determines
whether all dispositions other than secure confinement
have been exhausted or are clearly inappropriate. This
report must be prepared and submitted by an appro-
priate public agency (other than a court or law enforce-
ment agency).

(vii) Anon-offender such as a dependent or neglected
child cannot be placed in secure detention or correc-
tional facilities for violating a valid court order.

Compiler’s Notes. The introductory paragraph was edited by the
compiler in 1996 to reflect changes in Tennessee Code Annotated and
Code of Federal Regulations citations.
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