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FINAL ORDER

This matter was heard on November 4, 2008 in Nashville, Tennessee before

- Administrative Judge Margaret Robertson, appointed by the Secretary of State, with Larry C.

Knight, Assistant Commissioner of Insurance, sitting as Designee of the Commissioner of

Commerce and Insurance. As Commissioner’s Designee, Mr. Knight makes the final

determination as to Findings of Facts and Conclusions of Law in this matter. The Petitioner, Job
World, Inc. (“JoB Worlci”)"was represented at the hearing by Attorney J Emes L. Pentecost;
Liberty Mutual Insurance Company (“Liberty””) was represented by Attorney Scott J. Crosby;
and Berkley Risk Administrators (“Berkley”) was represented by_Attofney J. Michael Morgan. |

The subject of the hearing was whether Liberty cerrectly adjusted the class code
applicable to Job World employees Working' for two of its client "corripanies, Calhoun Spotting
Service, Inc.‘ (“Calhoun™) and Taylor Express (“Taylor”), at the Goodyear Tire and Rubber
Company (“Goodyear”) plant in Union City, Tennessee during the period(s) all or a part of four

workers’ compensation insurance policies were in effect and, more specifically, whether the

class code assigned to such employees should be 7360 - Freighi Handling or 4420 - Rubber Tire

Manufacturing. After consideration of the record, including all relevant testimony, exhibits, and.




proposed Findings of Fact and Conclusions of Law, it is détermined that Liberty correctly
adjusted the class code applicable to such employees to class code 7360 - Freight Handling. This

décis_ion is based upon the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1. The Commissioner of C(_)mmefce 'fmd Insurance (the “Commissioner’) has
jurisdiction Q\}er this matter pursuant to Tenn. Code Ann. § 56-5-3 09(b). |

2. | Job World is a stafﬁng company engaged in pfoviding employees to
businesses located in Kentucky .an.d Tennessge. The principle office of Job World is
loc_atéd at- 701 Reelfoot Avenue, Suite 600, P 0. Box 97, Union City, TN 38281.

3 Calhoun and Taylor were ciient companies of Job World. Such_‘companies
assigned Job World employees to work at the Goodyear plant iﬁ Union City, Tennessee;
where they performed tasks of unloading, stacking, and re-loadiﬁg tirés onto trucks.

4, Liberty and Berkiey éach holds a_gertiﬁcate of authority to sell' workers’
‘compensationb coverage in Tennessee and is in tﬁe business of providing workers’
c‘;ompen'sation to emﬁloyers in Tennessée.

5. Liberty provided workers’ cbmpensation insurance coverage for Job World
embloyees for: policy years March 15, 2004 through March 15, 2005 under bolicy'nﬁmber
WC2-358-319146-014; the policy period March 15, 2005 through March 15, 2006 under
policy number WC2-358-319146-025; and the policy period March 16, 2006 through
March 15,2007 under‘policy number WC2-355-319146-026.

6. Berkley provided workers’ compensation insurance coverage to Job World
for the policy period March 19, 2007 through March 19, 2008 under policy number WC-

41-41-009546-00.




7. Liberty provided wofkers’ compensation' coverage to Calhoun for the policy
| year August 4, 2003 through August 4, 2004 under policy number WC-2-3SS-3 34302-013.

8. The National Coﬁncil‘ on Compensation Insu;ance (“NCCI”) is - the
designated rate service organization for the State of Ténnessee. |

9. Workers® compensation classiﬁcatioﬁ codes ére' determined in accordance
Wifh the Basic Manual for Workers’ Compensation Liability Insurance (“Basic Manual™)
and Scopes of Manual Classifications (“Scopes Manuél”) published by NCCI. |

10.  Rule I-D-3-f of the Basic Manual prbvides as .folloWs: |

Erﬂployee Leasing, Labor Contractors énd Temporary Labor Sewiées '

(1) Workers assigned to clients must be classified the same as direct
employees of the client performing the same or similar duties.

(2) Ifthe client has no direct employees performing the sarne or similar
duties, leased employees are classified as if they were direct
employees of the client entity.

11. Calhoun andvTaylor Express were, at all times pertinent, were engaged in
the business of freight hauling or spotting, or freight handling. Neither company was in
business of temporary stafﬁﬁg or employee leasing. -

12.  Based on audits of Calhoun conducted fqr policy periods spebciﬁed in
Paragraﬁh 9, above, Liberty determined that the proper class codes applicable to Calhoun
employees were 7219 - Freight Hauling and 7360 - Freigfxt Handling. Calhoﬁn accepted
the applicabﬂity of such class codes with regard fo its op'erations. |

13.  Liberty advised Job World by letter dated May 13, 2004 that it had
completed a final audit of the Job World account and determined that there was a class
code discrepancy, that the correct class code for Taylor was 7360. The letter further

advised that class code 7360 would be effective March 15, 2004 with regard to Calhoun,

that Job World efnployees working for Calhoun at the Goodyear plant had been




misclassified in prior years as class code 4420 because t}re audrtor had not understood that
'Calhovuvn was Job World’s client, rather than Goodyear. |
14. By letter dated September 24, 2007, Job World filed an appeal, contesting = -
the applicability of class code 73_60l to its ernployees Working for Calhoun and Taylor at
- Goodyear, ’arguing that the correct clas; _eode was 4420, that it was due a refund from
Liberty in.the. amount of 'forty-one thousand nine hundred seventy-eight dollars and thirty—
two. cents ($41,978.32), and that it owed Berkley additional _pr'emium of sixteen thousand
nine hundred fifty-six dollars and thirty-four cents ($16,956.34). Job World further argued
rhat the applicable class eode- should be determined by the operations of its employees at
Goodyear and that, since its employees were assessed, screened, trained and supervised by |
Goodyear on the same bases. as direct emplojIees of Goodyear, the applicable class code’

should be 4420.
CONCLUSIONS OF LAW

1. Pursuant to Tenn. Comp. R. and Regs 1360- 4 1-.02(7), the Petitioner, Job World
bears the burden of proof in proving by a preponderance of the evidence that the facts alleged in
the Petition are true and that the issues raised therein should be resolved in its favor.

2. | Tenn. Code Amn. § 56-5-320 requires each insured to be a member of the

designated rate service organization and to adhere to a uniform classification system filed by the

' des1gnated rate service organization and approved by the Commissioner.

3. Pursuant to Tenn. Code Ann. § 56-5-320, NCCI is the Commissioner’s de51gr1ated
rate service organization for workers’ compensation insurance. ' N
4, In accordance with the Basic Manual, employers of a temporary staffing or

employee leasing company are ciassiﬁed as though they were direct employees of the client. B




5. Job World failed to show by a preponderance of the evidence fhat the assignment
of class code 7360 fo Job World employees working for Calhoun and Taylor at Goodyear was
incorrect. .

6. Tenn; Comp. R. and Régs. 0780-1-82-10(2) provides that “[o]rders issued undgr
this Rulé shall assign the éosté of the appeal, in the cdmmissioner’é discrétion, to the non-
prevaﬂing party.” |

NOW THEREFORE, based on the foregoing Findings of Fact and Conchisions of Law, it
. is hereby ORDERED as follows:

L. Thé proper class code .applicable to employees of Job World employees working
for its client co1.npani‘es, Calhoun and Taylor, at the Goodyear plant for policy periods in dispute
in this matter was 7360 — Freight Handling; |

2. Liberty .owes no refund of Iﬁremium to Job Worlci;

3, Job World owes Berkley additional premium due for coverage under policy
| ﬁumber WC414100954600 for the policy period March 19, 2007 /thiough March 19, 2008 in the
amount of forty-four thousand seven hundred seventeen doliars ($44,717); and |

4. - Costs of this proceeding are assessed against the Petitioner, Job World.

. This Final Order is entered.and effective this the -1 dayof Octobec ,

2009.

Larry C. Iéght Jrk./ : ,>

~ Assistant Commissioner of Insurance
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