
Gulf War Illness Claims
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Agenda 
• Background

• Requirements for Presumptive SC

▫ “Persian Gulf War Veteran”

▫Qualifying diseases

▫Manifestation periods

• Common VA Errors
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Gulf War Illness
• During Operations Desert Shield and Desert 

Storm, members of the Armed Forces were exposed 
to numerous potentially toxic substances, including 
fumes and smoke from military operations, oil well 
fires, diesel exhaust, paints, pesticides, depleted 
uranium, infectious agents, investigational drugs and 
vaccines, and indigenous diseases, and were also 
given multiple immunizations.

• These service members may have also been exposed 
to biological weapons and chemical weapons, 
including nerve gas.
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Gulf War Illness
• After returning from the Persian Gulf Theater of 

Operations, many Vets exhibited symptoms of illness 
that could not be diagnosed or suffered from illnesses 
that could not be clearly defined.
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Gulf War Illness

• In 1994, Congress created 38 U.S.C. § 1117, which 
provides special rules for establishing SC for certain 
conditions that apply only to Persian Gulf War Vets

• These rules have been updated over the years and 
apply to all Vets who have served in the Persian 
Gulf Theater of Operations since the beginning 
of the first Persian Gulf War, including Vets of OIF
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Gulf War Illness
• Requirements to qualify for presumptive SC 

under special rules:

1. “Persian Gulf War Veteran”

2. Qualifying chronic disability

3. Manifestation w/in certain period
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“Persian Gulf War Veteran”

1. Active duty in “Southwest Asia theater of operations”

▫ Iraq
▫ Saudi Arabia
▫ Kuwait
▫ Bahrain
▫ Qatar
▫ U.A.E.
▫ Oman

▫ Gulf of Aden
▫ Gulf of Oman
▫ Persian Gulf
▫ Arabian Sea
▫ Red Sea
▫ Airspace above these 

areas
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QUESTION
Does service in Afghanistan qualify a person as a 
“Persian Gulf War” Vet?

A. Yes – special rules apply

B. No – special rules don’t apply

C. Sort of – some special rules apply

D. Not Sure
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“Persian Gulf War Veteran”

Countries NOT in SW Asia theater of operations:

▫ Afghanistan

 Exception: 9 infectious diseases presumed SC for 
Vets who served there on/after 9/19/2001

 Cox v. McDonald, 28 Vet. App. 318 (2016)

▫ Turkey
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QUESTION

What are the dates of the Persian Gulf War?

A. 8/2/1990 to present

B. 8/2/1990 to 2/28/1991

C. 8/2/1990 to 2/28/1991 AND 9/19/2001 to 12/1/2011
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“Persian Gulf War Veteran”

2. Served “during the Persian Gulf War”

▫ Start date: Aug. 2, 1990

▫ End date: Not yet set by Congress

 OIF Vets included!
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Categories of
Qualifying Chronic Disabilities

1) Undiagnosed illness

2) Medically unexplained chronic multi-symptom 
illness (MUCMI)

3) Any diagnosed illness VA determines should be 
presumptively SC and publishes in its regs

▫ Certain infectious diseases
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1st Category of
Qualifying Disabilities

1. Undiagnosed illness

▫ A condition that “by history, physical 
examination, and laboratory tests cannot be 
attributed to any known clinical diagnosis”
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Examples of signs/symptoms that may 
be manifestations undiagnosed illness

▫ Fatigue
▫ Headache
▫ Muscle pain
▫ Skin abnormalities
▫ Joint pain
▫ Neurologic 

abnormalities
▫ Neuro-psychological 

symptoms

▫ Respiratory system 
symptoms

▫ Sleep disturbances
▫ Gastrointestinal 

symptoms
▫ Cardiovascular 

symptoms
▫ Abnormal weight loss
▫ Menstrual disorders
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Joyner v. McDonald, 
766 F.3d 1393 (Fed. Cir. 2014)

• VA erred in denying Vet’s claim for SC for neck pain 
as due to undiagnosed illness  

• Pain alone can be evidence of a qualifying chronic 
disability

• Vet does not need to be subjected to all possible 
medical testing available and then ‘diagnosed’ with 
an ‘undiagnosed illness’ after all possible medical 
conditions have been ruled out
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Undiagnosed Illness

Advocacy Advice:

• If some of Vet’s symptoms are part of a diagnosed illness, 
but others are not, the extra symptoms may qualify as a 
undiagnosed illness

▫ List all of Vet’s symptoms

▫ Find medical evidence attributing each symptom to a 
diagnosed disability

▫ Argue any symptoms w/out associated dx should be 
attributed to undiagnosed illness

16

© 2019 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



Undiagnosed Illness

Advocacy Advice:

• Vet diagnosed with a disease may be able to show 
undiagnosed illness by submitting a medical 
opinion that contradicts the diagnosis and states 
symptoms can’t be linked to a particular disease 

• Vet with diagnosed (non-MUCMI) condition may 
also be able to prove SC using usual theories of SC
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2nd Category of 
Qualifying Disabilities

2. Medically unexplained chronic multi-
symptom illness (MUCMI)

a) Chronic fatigue syndrome

b) Fibromyalgia

c) Functional gastrointestinal disorders (IBS, 
etc.)

d) Any other diagnosed disease with certain 
features
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MUCMI
• Functional GI disorders include:

▫ Irritable bowel syndrome

▫ Functional dyspepsia

▫ Functional vomiting

▫ Functional constipation

▫ Functional bloating

▫ Functional abdominal pain syndrome

▫ Functional dysphagia
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MUCMI

• Functional GI disorders DO NOT include 
structural GI diseases, such as:

▫ GERD

▫ Crohn’s disease

▫ Other inflammatory bowel diseases
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MUCMI

• Other diagnosed diseases can qualify as a MUCMI 
if they have the following features:

▫ No conclusive pathophysiology OR etiology

▫ Overlapping symptoms and signs

▫ Features such as fatigue, pain, disability out of 
proportion to physical findings, and inconsistent 
demonstration of lab findings
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MUCMI

• Etiology: all of the factors that contribute to 
the occurrence of a disease or abnormal 
condition; the causes or origin of a disease or 
disorder

• Pathophysiology: the functional changes that 
accompany a particular syndrome or disease
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MUCMI

• Illnesses with both partially understood etiology 
AND partially understood pathophysiology are 
NOT considered medically unexplained

▫ Diabetes

▫ Multiple sclerosis

23

© 2019 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



Stewart v. Wilkie
30 Vet. App. 383 (2018)

• BVA found that asthma was not a MUCMI 
because it has a partially understood 
etiology

• BVA did not address whether the 
pathophysiology of asthma was also 
partially understood 
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Stewart v. Wilkie

• CAVC held:

▫ a multisymptom illness is a MUCMI if 
either the etiology or the pathophysiology 
is inconclusive – both are not required

▫ a multisymptom illness is not a MUCMI if 
it has both partially understood etiology 
and partially understood pathophysiology

25

© 2019 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



Stewart v. Wilkie

• Vet and VA also disagreed on whether the 
term medically unexplained requires VA to 
identify the cause of a specific Vet’s illness
or whether the question may be resolved by 
general knowledge in the medical 
community about the illness 
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Stewart v. Wilkie
• CAVC held:

▫ The determination of whether an illness is 
“medical unexplained” is always an 
individual determination particular to the 
Vet in each case, rather than a broad 
determination regarding a condition in 
general that should be applied to all Vets 
with that condition
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Advocacy Advice
• If a Persian Gulf War Vet has a diagnosed chronic 

disease that has multiple symptoms, consider arguing 
that it is a MUCMI 

▫ Ensure VA addresses whether there is both:

 inconclusive etiology, and

 inconclusive pathophysiology

▫ Often, there is a good argument that the cause 
(etiology) of the disease in the Vet is inconclusive, and 
it qualifies as a MUCMI
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3rd Category of 
Qualifying Disability

3. Any diagnosed illness that VA determines should be 
presumptively SC and publishes in its regs.

▫ The following infectious diseases prevalent in SW Asia:

1. Brucellosis
2. Campylobacter jejuni
3. Coxiella burnetii (Q fever)
4. Malaria
5. Mycobacterium tuberculosis
6. Nontyphoid Salmonella
7. Shigella
8. Visceral leishmaniasis
9. West Nile virus
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Infectious Diseases

Only this part of the reg (presumptive SC for the 9 
infectious diseases) covers Vets with service in 

Afghanistan on/after 9/19/2001.
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“Chronic” Disability 

The disability must be “chronic”

▫ Length of time:

 Lasts for at least 6 months, or

 Shows intermittent periods of improvement and 
worsening over at least 6 months

▫ Period begins when the first symptom(s) appear
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“Objective Indications”
• Vet must exhibit “objective indications” of the 

qualifying chronic disability:

 Signs in the medical sense of objective evidence 
perceptible to an examining physician, and

 Other, non-medical indicators capable of 
independent verification

 38 C.F.R. § 3.317(a)(3)
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“Objective Indications” 
• Lay statements about the Vet’s symptom(s) can 

support claim if an ordinary person can observe 
those symptoms

▫ Headaches, sleep problems, fatigue, joint pain are 
some symptoms that may be observed by lay persons

▫ Lay statements should describe symptoms in detail

▫ Vet’s statement + corroborating lay statement satisfy 
“objective” evidence criteria

 Get buddy statement about symptoms!
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“Objective Indications”
• Other examples of objective evidence:

▫ Medical records showing Vet sought treatment for 
symptoms

▫ Employment records documenting time lost from 
work
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When the Signs or Symptoms Must Appear

1. The signs or symptoms must first appear while 
Vet served in the Persian Gulf, OR

2. Become at least 10% disabling during applicable 
presumptive period
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When the Signs or Symptoms Must Appear
• Presumptive periods:

▫ Undiagnosed illnesses, MUCMIs: prior to 12/31/2021

▫ Most infectious diseases: w/in one year from date of 
separation from period of service in SW Asia

▫ Visceral leishmaniasis and TB: no time limit

▫ Malaria: 

 w/in 1 year of separation from period of service in SW Asia, or 

 at a time when standard or accepted treatises indicate that the 
incubation period commenced during service in SW Asia
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10% Disabling
• Use VA Rating Schedule to determine whether 

disability can be rated 10% or more

• Undiagnosed illness and some infectious diseases 
not listed in the rating schedule 

• Must find the most appropriate DC by looking at 
the “functions affected, anatomical localization, or 
symptomatology”
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Presumption of Service Connection
• If Vet satisfies 3 requirements, VA presumes 

qualifying chronic disease is SC

• No medical nexus opinion needed to link disease 
to Gulf War service!

▫ Gutierrez v. Principi, 19 Vet. App. 1 (2004)

38

© 2019 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



QUESTION
• Is the presumption of Service Connection rebuttable?

A. Yes

B. No 

C. Not Sure 
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Presumption of Service Connection 
is Rebuttable

• VA may deny claim if there is affirmative evidence 
that the qualifying chronic disability was:

▫ Not incurred during Persian Gulf War service,

▫ Caused by something that happened after Vet left SW 
Asia, or

▫ Caused by Vet’s willful misconduct or drug or alcohol 
abuse
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Common VA Errors In Gulf War Illness 
Claims

• VA frequently commits errors when adjudicating 
Gulf War Illness claims

• There are 5 common types of errors NVLSP sees 
VA adjudicators commit… 
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Common VA Errors In Gulf War Illness 
Claims

1. Failing to consider the favorable rules for 
presumptive SC for an undiagnosed illness 
when a Persian Gulf War Vet does not 
explicitly claim benefits for Gulf War Illness, 
but that theory of entitlement is reasonably 
raised by the evidence
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Common VA Errors In Gulf War Illness 
Claims

2. Attributing a symptom that has not been 
medically linked to a diagnosed disability with 
a diagnosed disability unrelated to military 
service

▫ VA examiner attributes some, but not all, of Vet’s 
symptoms to a diagnosed disability, but the VA 
adjudicator over-broadly interprets the medical 
evidence as showing that all of the symptoms are 
attributable to the diagnosis 
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Common VA Errors In Gulf War Illness 
Claims

3. Denying the claim due to lack of medical nexus 
evidence

▫ For example, VA denies claim because:

a. Symptoms not linked by a medical expert to an 
undiagnosed illness

b. Medical expert opines that symptoms were less 
likely than not related to Vet’s Persian Gulf War 
service, without offering a diagnosis or alternative 
cause of the symptoms
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Common VA Errors In Gulf War Illness 
Claims

4. Denying the claim due to the absence of 
“objective indications” of a chronic disability, 
without considering non-medical indicators 
capable of independent verification

▫ Ex: VA denies SC for an undiagnosed illness because 
C&P examiner finds no objective evidence of 
symptoms. Adjudicator ignores corroborating lay 
statements about observable symptoms, such as 
joint swelling, twitching, and complaints of pain; 
and ignores records showing that Vet sought 
treatment for the symptoms.
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Common VA Errors In Gulf War Illness 
Claims

5. Failing to adequately address whether a 
diagnosed chronic multi-symptom illness is a 
MUCMI

▫ Ex: VA denies SC for lupus because condition is 
diagnosed, but does not address whether condition 
is a MUCMI based on inconclusive etiology or 
pathophysiology 
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Background
• Vet served from March 1993 to March 1996

• He served at Riyadh Air Base in Saudi Arabia 
from June 15, 1994, to September 15, 1994
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QUESTION
• Is he a Persian Gulf War Veteran?

A. Yes – location and dates qualify

B. No – dates bad

C. No – location bad

D. Not Sure 
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Persian Gulf War Veteran

• Dates: As long as he served between August 2, 
1990 to present 

• No length of time requirement 

• Saudi Arabia qualifies
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July 2012 Claims for SC
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June 2007 Private Treatment Note

53

© 2019 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



June 2007 Private Treatment Note
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QUESTION
• Does he have signs or symptoms of a qualifying 

disability?

A. No – says fatigue is not present

B. Yes – says general symptom of CFS

C. Not Sure – conflicting medical evidence 
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June 2007 Private Treatment Note

• There are conflicting notations, but an advocate 
should argue that there is a diagnosis of chronic 
fatigue syndrome 
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March 2009 Private Treatment Note
▫ Vet has fatigue and low energy for 6 months.

▫ Onset of the fatigue has been gradual and occurring in a 
persistent pattern for 6 months 

▫ The course has been constant 

▫ The fatigue occurs all the time

▫ Assessment & Plan: 

 general symptoms; chronic fatigue syndrome 
(orders testing)
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December 2014 VA Psychiatric 
Medical Record
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December 2014 VA Psychiatric 
Medical Record
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QUESTION

Is there anything important on this  medical record?

A. No – it is a psych medical record

B. Yes – notation of excessive fatigue 

C. No – no relevant diagnosis 
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December 2014 VA Psychiatrist 
Medical Record

• Notation of excessive fatigue could be a sign or 
symptom of an undiagnosed illness. 

• It could also be attributable to a MUCMI – CFS
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QUESTION

Is there anything else that is a red flag?

A. No 

B. Yes – headaches

C. Yes – tattoos

D. Not sure
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December 2014 VA Psychiatrist 
Medical Record

• Headaches may be a manifestations of an 
undiagnosed illness 
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June 2016 VA Exam 
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June 2016 VA Exam 
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June 2016 VA Exam 
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38 C.F.R.§ 4.88A
Chronic Fatigue Syndrome

For VA purposes, diagnosis of CFS requires: 

1. new onset of debilitating fatigue severe enough to 
reduce daily activity to less than 50 percent of the 
usual level for at least six months; and 

2. the exclusion, by history, physical examination, and 
laboratory tests, of all other clinical conditions that 
may produce similar symptoms; and 
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38 C.F.R.§ 4.88A
Chronic Fatigue Syndrome

3. Six or more of the following: 
▫ acute onset of the condition
▫ low grade fever
▫ nonexudative pharyngitis
▫ palpable or tender cervical or axillary lymph nodes 
▫ generalized muscle aches or weakness
▫ fatigue lasting 24 hours or longer after exercise
▫ headaches (of a type, severity, or pattern that is different 

from headaches in the pre-morbid state)
▫ migratory joint pains
▫ neuropsychologic symptoms 
▫ sleep disturbance
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QUESTION
Since the VA examiner stated that Vet does not have a 
diagnosis consistent with § 4.88A, can SC be granted?

A. No – dx must comply w/ § 4.88A

B. Yes – dx under § 4.88A not required 

C. Yes – SC can be granted under different theory

D. Not Sure 
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June 2016 VA Exam 
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August 2017 VA Gulf War Exam
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August 2017 VA Gulf War Exam
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QUESTION
• Is this exam adequate?

A. Yes – sufficient rationale 

B. No – unclear what symptoms examiner is talking 
about

C. Not Sure
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August 2017 VA Gulf War Exam

B

• The examiner’s rationale is insufficient

▫ Symptoms not specified

▫ Diagnoses associated with symptoms not provided 
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August 2012 NOD
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August 2012 NOD
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July 2015 Board Hearing 
• Suffered from fatigue for at least 15-16 years, progressively 

gotten worse

• First saw a private doctor for fatigue in 1997

• Not prescribed anything back then, but in past couple years 
has been prescribed meds to help him sleep

• Was told muscle pain is related to chronic fatigue

• Needs meds to help him sleep sometime

• Has short-term memory loss that he was told was related to 
fatigue, can’t interact with children like he used to because 
he’s tired or in pain
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July 2015 Board Hearing 
• His headaches are also related to fatigue

• Can’t work because sometimes he needs to close his 
eyes for 30-40 minutes (mostly because of 
headaches, but maybe also fatigue), and most 
employers won’t allow that

• He started noticing problems 3-6 months after 
discharge

• His wife says he’s in constant horrible pain
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July 2015 Board Hearing 

• VLJ: “But we’re talking about undiagnosed for 
purposes of chronic fatigue. You need a diagnosis 
of chronic fatigue. Specifically listed under §
3.317, you have a service in Southwest Asia and I 
have a diagnosis as basically that’s a grant.”

80

© 2019 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



81

© 2019 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



March 2018 Board Decision
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March 2018 Board Decision
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March 2018 Board Decision
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QUESTION
Is BVA correct in denying claim because CFS diagnosis 
does not satisfy § 4.88A criteria?

A. Yes – dx must meet § 4.88A criteria

B. No – Board failed to address undiagnosed illness

C. Not Sure 
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March 2018 Board Decision

• The Board failed to discuss whether SC was 
warranted for an undiagnosed illness manifested by 
symptoms including fatigue
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Joint Motion for Remand
• Vet had fatigue and muscle pain symptoms 

that were not attributable to a diagnosed 
condition

• There is evidence that suggests his symptoms 
may have manifested to a degree of 10%
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Joint Motion for Remand
• The record contains multiple reports of 

symptoms such as fatigue, headaches, and 
sleep disturbances.  

▫ 6/2016 VA exam

▫ 12/2014 VA medical record

▫ 8/2012 NOD 

▫ 3/2009 private medical record

▫ Lay statements
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Joint Motion for Remand
• These symptoms are listed as those that may be 

considered to be manifestations of an 
undiagnosed illness.  

• Thus, despite BVA finding no competent medical 
evidence to confirm a diagnosis of CFS, remand 
was warranted because the BVA failed to address 
whether the symptoms of fatigue, headaches, and 
sleep disturbances would support entitlement to 
SC for an undiagnosed illness. 
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Advocacy Advice 
• If a Vet files a claim for CFS, but does not meet the 

diagnostic criteria under § 4.88A, argue that fatigue 
and other symptoms are manifestations of an 
undiagnosed illness (as long as sx are not attributed 
to a known diagnosis), rather than a MUCMI.

• If Vet files a claim for fibromyalgia, but is not 
formally diagnosed, argue that pain, fatigue, and 
other symptoms are manifestations of an 
undiagnosed illness.  
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