


Medicare Set-Aside Agreements:  Helping Injured 
Workers Decide Between Self-Administration and 
Professional Administration
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Duty to protect Medicare’s interests, and……………

Explore ways to protect your interests.
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• Brian Bargender, CSRP

Subrogation & Other Payer Liability Business Consultant
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• Part A:

• Part B:

• Part C: Medicare Advantage

• Part D: Prescription Drug

• Part E: Misc. provisions (including MSP)
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• Alternative delivery mechanism for traditional Medicare benefits
Replaces coverage under Parts A and B

Same coverage determination rules as original Medicare

CMS sets additional rules (beneficiary protections, communication standards, benefit appeals 
process, etc.)

• Allows additional benefits not traditionally provided by Medicare
Built-in prescription Rx (aka “MAPD plans”)

Disease prevention & management

World wide emergency care coverage

Out of pocket maximums for financial protection

• Administered by private companies under contract with CMS
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• Regional contracts with competing plans in each region

• Plans must meet state licensing & solvency requirements

• Per capita payments to plans based on enrollment, adjusted for: 
MSP (primary group coverage identified by CMS)

Beneficiary health/risk status

Audit results

Star ratings (customer service metrics, beneficiary surveys/complaints, 
care delivery)
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• Prescription Rx coverage (aka PDP)
Optional for both traditional  Medicare & MA beneficiaries

Automatic for beneficiaries who are also eligible for Medicaid

• Provided through:
Medicare Advantage plans (MAPD)

Stand-alone Part D PDPs

• Contracting similar to MA

• Other rules: Medicare Prescription Drug Benefit Manual
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• Medicare Advantage (aka Part C or MAPD)

• Medicare benefits provided instead of benefits under original Medicare under 
parts A & B

• Recovery Rights: Same as original Medicare

• Medicare Supplement (aka “Medigap” see Part E § 1395ss  )

• Secondary benefits provided after Medicare parts A & B pay

• Generally covers only Medicare copays, coinsurance, deductibles

• Recovery rights: Same as private insurance
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“A Dozen Facts About Medicare Advantage”, November 2018 Data Note, Henry J Kaiser Family Foundation, kff.org
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“A Dozen Facts About Medicare Advantage”, November 2018 Data Note, Henry J Kaiser Family Foundation, kff.org
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• Guidance from CMS
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• MA and Part D plans are part of Medicare 
• CMS will penalize MA and Part D plans that fail to 

adequately enforce MSP

• MA and Part D plans must enforce MSP rules and 
“will” exercise same rights that original Medicare does 
under 42 CFR §411 subparts B through D (42 CFR 
§411.20 through 411.54)

▫ “Medicare Secondary Payment Subrogation Rights”, CMS Memo to 
MAOs and Part D Sponsors, Dec 5, 2011
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§ §

• Observe rules established in manuals and in coverage 
determinations for original Medicare
▫ Follow MSP rules in 42 CFR §411 subparts B through D (§422.108)

▫ Program Manuals: Medicare Managed Care (MA) and Prescription Drug (PDP)

▫ Original manuals: Medicare Secondary Payer and Claims Payment (§422.101)

• Identify payers that are primary to Medicare and pay secondary 
when possible, otherwise pay and pursue

• Plans that don’t enforce MSP will see lower reimbursement from 
CMS



15

§

• Plans automatically authorized to obtain information needed to 
enforce MSP rules (§411.24(a))

• Preemption of state law COB rules and claim procedure rules 
imposed by primary payers (§411.32(a)(1))

• Payment denial for any injuries workers’ comp should cover, even 
if claims are not filed (§411.43(b-d))

• Payment denial when automobile no-fault is available, even if 
claims are not properly filed (§411.50 and §411.50)
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§

• All payments conditioned on reimbursement if/when another payer is 
identified (§411.52(b))

• Preemption of claim filing rules imposed by primary payers (§411.24(f) 
and §411.32(a)(1)) 

• Direct action against primary payers (§411.24(e) and §411.31)

• Recovery from beneficiaries, providers, attorneys and any others that 
received primary payment (§411.23 and 411.24(g))

• Offset of future payments to medical providers (§411.24(d))

• Subrogation and intervention rights (§411.26)

• Authority to collect interest on overdue reimbursements (§411.24(m))
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• Data sources include:
▫ MMSEA Section 111 mandatory insurer reporting

▫ Beneficiary & plaintiff attorney self-reporting

▫ Provider reporting

• Details include:
▫ Primary payer and attorney information

▫ Injury date diagnosis codes

▫ Settlement indicators
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• Approved MSAs become primary payers

• Minimal info provided to MA/PDP
▫ Payer, administrator and diagnosis codes (but not medications)

▫ MA/PDP must obtain the rest from the payer or the administrator

▫ Only CMS contractors are allowed to fix errors

• Overpayments not recoverable from pharmacies

• Rely on CMS contractors to track MSA exhaustion 
of funds
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• Beneficiaries and Third Parties
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§

• Cooperate with MSP efforts and submit proper claims against no-
fault and work-comp payers (§411.23 and 411.24 (l))

• Pursue workers’ comp claims and cooperate with recovery 
efforts(§411.43(a))

• Exhaust no-fault coverage (§411.51(a and b))

• Reimburse conditional payments within 60 days after payment 
obtained from a  primary payer (§411.24 (h))
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§

• Release information needed for MSP enforcement ((§411.24(a) and 
411.25)

• Provide reimbursement to the MAO/PDP whenever payment to 
beneficiary is conditioned on a release or when payment 
responsibility is demonstrated by settlement, award or a 
contractual obligation (§411.22)

• Reimburse MA/PDP even if payer has already made payment to the 
beneficiary (§411.24 (i))
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• Payers
▫ Reimbursement with interest (42 CFR §411.24(m))
▫ Potential MMSEA Section 111 reporting penalties (42 CFR §423.462)
▫ Double damages

• Beneficiaries
▫ Claim denial
▫ Termination of PDP Coverage (WC MSA Manual §4.1.3 and Prescription Drug Manual 

Chap 14  §40.1)
▫ Reimbursement with interest (Double damages?)

• Entities paid by primary payers (attorneys, providers & others)
▫ Payment with interest (42 CFR §411.24(m), 411.23 and 411.24(g))
▫ Reimbursement with interest (Double damages?)
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§

• MA plans can obtain double damages from primary payers 
that fail to reimburse conditional payments

• Primary payers remain liable for repayment until the MA 
plan is repaid even if they’ve paid the claimant.

• Case Examples
In re: Avandia, 685 F.3d 353 (3d Cir. 2012)

Humana Med. Plan, Inc. v. W. Heritage Ins. Co., 832 F.3d 1229 (11th Cir. 2016)

▫ Cariten Health Plan, Inc. (Humana) v. Mid-Century Ins. Co., No. 3:14-CV-476-TAV-CCS, 
2015 WL 5449221 (E.D. Tenn. Sept. 1, 2015)

▫ Humana Inc. v. Medtronic Sofamor Danek USA, Inc., 133 F. Supp. 3d 1068 (W.D. Tenn. 
2015)
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• Working with MSP with MA and Part D Plans
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• Medicare eligible

• No identified payer for medical charges

− CMS NGHP portal & letters: “no payment” under parts A or B

− No provider liens

• Beneficiary won’t provide info needed for MSP verification

• Claim history treatment gaps (especially for work-comp)

− Ambulance claim w/o hospital

− Chronic injury condition w/ sporadic treatment

− Claimants non-compliant with work-comp treatment plan
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• Train front-line staff on MSP basics including MA & Part D
Assume older & disabled claimants have some form of Medicare

Medicare/Medicaid dual beneficiaries? …assume Part D paid Rx

• Proactively identify health plan or medical payers
Seek copies of benefit ID cards

Watch for other payer info in medical records

Watch for notices from other payers

Seek MA/PDP “no payment” letters
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• Reimburse MA/PDP directly (don’t pay providers they’ve already 
paid)

• Promptly pay other providers

• Check for Medicare/MA/PDP before issuing payment directly to the 
beneficiary
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• Identify MA and PDP early

− Obtain health benefit ID cards from beneficiary

− Watch for additional payer info in medical records

• Do not wait to be contacted -- initiate contact as 
early as practical
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• Address MSP repayment before agreeing to settlement
Finalize conditional payment reimbursement before settlement is finalized

Payers: Don’t assume plaintiff will reimburse MA plan or unpaid providers

• Payers: Take as much control over conditional payment resolution as 
possible

Work directly with MA plan (especially if beneficiary is unrepresented)

Issue separate checks/joint checks when feasible

• Reminder: All injuries and conditions alleged in demands are subject 
to recovery under MSP rules

− See Taransky v. HHS, 760 F.3d 307 (3d Cir. 2014)
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• #1 Ignore letters, calls & emails

• #2 Payers: Assume claimants/attorneys will resolve MSP liens 
• #3 Withhold any info that CMS can demand

• #4 Treat requests from MA & PDP like regular health insurance 
subro claims

“Policyholder must authorize payment and/or release of information”

“We will only pay providers that submit fully complete CMS 1500 claim forms”

“We’re not responsible for addressing liens”

“Settlement funds are already disbursed”
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• Formal process limited to beneficiaries, providers and 
representatives acting on behalf of the beneficiary
▫ See 80 Fed. Reg. 10611 pg. 10616
▫ Representatives need a CMS-compliant authorization from beneficiary

▫ MA/PDP can require same info CMS requires for their review

• Same time limits as original Medicare (120 days after 
MSP determination)

• Levels 1 & 2 through plan;  Level 3 and beyond through 
CMS
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What is a 
Professional 
Administrator?

•

• •

•

•
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Professional 
Administration and 
the Settlement 
Process

•

•

•
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Settling Can be Daunting 

for an Injured Worker…
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38*https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2018.pdf
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•

•
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•

•

•

•

•

•

•
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Case Closed
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• Is it possible to coordinate care between multiple providers and 
multiple insurers?

• How can an injured worker best avoid disruption in Medicare 
coverage?

• What is the impact of self-administration and Medicare on the WC 
stakeholders aside from the injured worker?


